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Current Topics. 
War Work. 


Most members of the legal profession are genuinely anxious 
to play their part in the war effort, and to a very large number 
of those ineligible or unfitted for more active duties the 
fact that few calls have been made upon services freely 
offered has been a matter of keen disappointment. When 
the opportunity does arise it is sometimes in the direction 
least expected. It is interesting to learn in this connection 
that the 37-foot motor cruiser ‘‘ Curlew,’’ whose part in the 
evacuation from Dunkirk was the subject-matter of an 
interview broadcast by the B.B.C. on the 5th of this month, 
is the property of the President of The Law Society, 
Mr. RANDLE F. W. HOLME. : 


The Courts (Emergency Powers) Amendment Bill. 


THE Courts (Emergency Powers) Amendment Bill, 1940. 
provides for the amendment of the Courts (Emergency 
Powers) Act, 1939, the working of which, as LoRD SIMON 
explained when the measure was before the House of Lords 
on second reading, has not in all cases produced the protection 
that was intended. In the case of non-payment of rent, or 
of non-payment of the interest on a mortgage, it was 
undoubtedly intended by Parliament, the Lord Chancellor 
stated, that the court should consider the circumstances 
of the debtor at the time when the landlord or the mortgagee 
proposes to exercise his ordinary legal rights. It was 
undoubtedly intended that the court at that stage should 
decide, by reference to the actual circumstances then existing 
of the tenant or mortgagor, whether leave to distrain or to 
re-enter should be given or withheld. But there had arisen 
a practice by which it frequently happened that on the first 
oceasion when a periodical payment was due the court 
withheld leave to enforce the remedy, but attached a condition 
which sometimes took the form that further payments, 
future periodical payments, must be paid promptly. The 
object of the first clause of the measure was to secure that 
that sort of condition should not be attached to the order 
of the court, but that the court should be free to consider 
the actual circumstances if and when further default occurred, 
rather than bind itself beforehand as to the course to be 
taken. The real intentions of the Legislature would be thereby 
secured. The second clause, it was explained, was declaratory 
and was designed to clear up doubts which had arisen as to the 
course which the law intended to be followed. It had been 
questioned whether, when the court was asked to decide 
whether leave should be given to enforce the discharge of a 
particular liability of the defendant on the ground of his 
circumstances in wartime, the court was at liberty to look 
at all his different liabilities, or whether it must only look 
at the particular claim then and there before it. The object 
of cl. 2 was to make it plain that the court might consider 


these other circumstances and it removed doubts by giving | 
| purposes, of the Middlesex Deeds Register and for granting 


to the court express powers to take into account other 
liabilities besides the particular liability that the party was 
claiming to enforce. Clause 3 dealt with matters of minor 
importance, and the whole measure merely secured that the 
intentions which both Houses of Parliament had when the 








Act of 1939 was passed should be more effectively and 
completely attained while at the same time it made certain 
minor adjustments which would secure the smooth working 
of the earlier statute. 


The Evidence and Powers of Attorney Act. 


AFTER passing through all stages in both Houses the 
Evidence and Powers of Attorney Bill received the 
Royal Assent on Thursday, 13th June. The main _ pro- 


visions of this important measure for practitioners have 
already been described in these columns, and it is proposed 
at this stage only to draw attention to certain passages in 
the Attorney-General’s statement on the motion for second 
reading. In regard to the provisions of cl. 2, Sir DONALD 
SOMERVELL stated that the Censorship Department realised 
that cases might arise in which intercepted communications 
might be material evidence in criminal cases (e.g., under the 
Trading with the Enemy Act). Under ordinary procedure, 
officials of that department would have to attend the trial, 
and probably the committal proceedings as well, to give 
purely formal evidence to the effect that the documents 
were those which had been intercepted. The Attorney- 
General went on to indicate that a small committee, consisting 
of HumMpuHREys, J., Sir GERALD DopsON and other lawyers 
familiar with criminal work, had been asked to look into the 
matter in order to see whether officials of the department 
could be exempt from the duty of giving such formal evidence 
without any danger or injustice. As a result the clause 
provided that a certificate by a competent officer that either 
a particular identified document had been intercepted, or a 
photograph of the document which had been intercepted, 
should be admissible as evidence in the ordinary courts. That 
did not mean it was conclusive if the defence had grounds for 
showing that it was not what it purported to be. It merely 
meant that it was admissible as evidence. As to cl. 3, which 
deals with powers of attorney, Sir DONALD pointed to the 
necessity in present circumstances of extra safeguards to 
prevent fraudulent action. ‘The matter had been looked into 
by a committee presided over by LorD MAUGHAM, and the 
clause provided that there should be a file of an affidavit by 
a solicitor who drew up the power. The Attorney-General 
urged that these were reasonable safeguards and that the 
ordinary law did not provide any particular safeguard. 
Clause 4 dealt: with a technical defect. Under the existing 
law, office copies of those documents filed in this country or in 
Northern Ireland were accepted at courts in this country or 
in Northern Ireland, but not in Scotland. Asthe object of the 


| Act was that these documents could be filed in any of the three 


| 


countries, the clause put the law on a uniform basis and enabled 
office copies or the equivalent to be accepted in the courts of 
all three countries, wherever the original had been filed. 


The Middlesex Deeds Bill. 

THE Middlesex Deeds Bill provides for the closing, for all 
indemnities in respect of losses which may arise from such 
closing. During the Second Reading stage in the House of 


Lords that body were furnished by the Lord Chancellor with 
an interesting statement concerning the present position 
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and the desirability of the course it was proposed to take. 
The Middlesex Deeds Register, it was recalled, had existed 
since the time of Queen Anne. The effect of the statutes on 
the subject was that anyone who acquired an interest in land in 
the County of Middlesex protected his title by registering a 
memorial of the deed or conveyance in the Registry. In 
contrast with that ancient system of registering deeds, two 
modern methods had developed, namely, the registration of 
title to land, and the registration of charges on land. A com- 
plete system of land registration, it was intimated, aimed 
at providing, as it were, a complete map of the area, together 
with all the necessary information as to the ownership of, 
or charges upon, each piece of land in the area. Among the 
defects of the ancient system was that it only received the 
contents of individual documents, and did not necessarily 
show how the land dealt with in one deed was geographically 
related to another. When, on Ist January, 1937, registration 
of title to freehold and leasehold land, on sale, became 
compulsory in Middlesex—as it did under an Order in Council 
made under s. 120 of the Land Registration Act, 1925—the 
County of Middlesex found itself under two dispensations, and 
it was manifestly desirable to arrange by stages that it should 
pass under the new arrangement and shed the old altogether. 
Under the Land Registration Act, 1936, the Middlesex Deeds 
Register became closed for future transactions and had not 
since been resorted to except for investigation of title 
depending upon the existence or otherwise of deeds executed 
before that time. The measure before the House proposed 
to close the Middlesex Deeds Register for all purposes, and 
the county would thereupon enjoy the benefits of the new 
system without any remaining admixture of the old. Technical 
difficulties which might arise during the period of transition 
were provided for with much precision in the clauses of the 
Bill. Lorp SIMON made particular reference to the provisions 
of el. 3 dealing with the unlikely, but not inconceivable, case 
where the closing of the Register might lead to conflicting 
claims for the same piece of land. If such a case did occur 
and fell within the conditions of the clause, the person 
suffering loss would be indemnified from the public funds. 
The Treasury was satisfied that the arrangements proposed 
in the clause were entirely justified, especially as considerable 
annual loss was being incurred by public funds through the 
expenses of staff and the like connected with searches of the 
Register. Middlesex suffered from the inconvenience of 
living under two overlapping régimes, and since no one would 
propose that they should both continue to exist side by side, 


the proper course was to move completely into the-new- 


system. 


War Damage to Property: Ministry of Health 

Memorandum. 

In the course of a memorandum recently sent to the local 
authorities concerned, attention is drawn to the fact that 
housing authorities who were requested in Circular No. 1811, 
dated 8th June, 1939, to furnish returns of war damage to 
property, should include in such returns not only damage 
caused by enemy action, but also damage caused in combating 
the enemy, in repelling an imagined attack by the enemy, or 
by measures taken to avoid the spreading of the consequences 
of such damage. It is also urged that the returns should be 
furnished promptly. The information contained therein will, 
it is stated, be of great value to the Departments concerned 
and their usefulness will be much enhanced by such prompt 
submission. It is appreciated that the collection of the 
requisite data might occupy a considerable time, but in such 
cases it will be helpful if provisional and approximate returns 
can be furnished as soon as the material is available. In 
regard to the Government’s scheme of compensation for war 
damage to property, the memorandum states that forms of 
claim for use by intending applicants under the scheme were 
sent to local authorities last September. These forms state 
that no claim should be submitted where the value of the loss 
or damage does not exceed £5, and some local authorities 
seem to have been in doubt as to the procedure to be followed 
in such cases. It is pointed out that the intention is to 
exclude from compensation any case in which the total loss 
or damage sustained by any person during the war period does 
not exceed the aforementioned amount. Damage of that 
amount or less may be increased by subsequent damage to the 
same property or other property belonging to the same person, 
and in these circumstances it is desired that a form of claim 
should be given, on application, to any person who has suffered 
damage, however small. If subsequent damage occurs a claim 
in respect of it should be made. 


Control of Photography Order and War Damage. 
READERS will recall that under the Control of Photography 
Order (No. 1), 1939, the contents of which have previously 





been indicated in these columns, the making of any photo- 
graph, sketch or other representation of, inter alia, any 
building, structure, or other object damaged by enemy action 
or as a result of steps taken to repel enemy action is prohibited 
except under the authority of a written permit granted by 
the Secretary of State for War or on his behalf. A circular 
(No. 2033) which has recently been sent to the local authorities 
concerned from the Ministry of Health indicates that the 
making of plans and sketches by local authorities, other 
bodies and private persons may be found essential to the 
carrying out of works in connection with the repair of war 
damage. In order to obviate the necessity of individual 
applications to the service authorities for permits for the 
making of plans and sketches when required in connection 
with the repair of war damage, the Secretary of State has 
authorised the clerks of local authorities to issue such permits. 
The circular points out that a similar authorisation has not 
been given for permits to take photographs,: and application 
for such should be made to the General Officer Commanding- 
in-Chief of the Command in which the premises are situate. 
It is further indicated that the authority to issue permits in 
respect of plans and sketches extends only to buildings and 
structures damaged by war action within the district of the 
local authority, and that permits must only be issued to 
architects, surveyors and engineers who are British subjects 
by birth. No plans or sketches made under the permits may 
be published without the approval of the Press and Censorship 
Bureau. 


Rules and Orders: Petrol Rationing. 


ATTENTION should be drawn to the Motor Fuel Rationing 
(No. 2) Order, 1940, which was recently made by the 
Secretary for Petroleum and came into force on Ist June. 
The new order supersedes that made last September, the 
provisions of which it strengthens and clarifies. Under the 
new order motor fuel is not to be furnished or acquired except 
against the surrender, at the time of supply, of valid coupons. 
The fuel is only to be used for the purpose and in the vehicle 
for which the coupons are issued. Moreover, the immediate 
return to the office of issue of all unused coupons when they 
cease to be valid, when the purpose for which they were 
issued ceases to apply, or when the vehicle in respect of which 
they were issued ceases to be licensed, is constituted a legal 
obligation. The transfer of coupons to any other person is 
an offence except where a vehicle changes ownership, when 
the basic ration issued by a post office or local taxation officer 
for that vehicle may be transferred to the new owner. It is 
an offence to deposit coupons with a dealer or garage whether 
against future supply of motor fuel or otherwise. The new 
order empowers any person authorised by the Secretary for 
Petroleum, or a chief officer of police, to enter or inspect any 
premises used in connection with the business of a supplier 
or a producer of motor fuel in order to secure compliance with 
these various provisions. : 


Recent Decisions. 


In Digby v. General Accident Fire and Life Assurance 
Corporation, Ltd. (The Times, 6th June), the Court of Appeal 
(MACKINNON and Gopparp, L.JJ.,. Luxmoorg, L.J., 
dissenting), reversing on this point a decision of ATKINSON, J., 
held that a motor insurance policy which was expressed to 
indemnify ‘‘ in like manner ”’ as the policy-holder any person 
driving the car on the order or with the permission of the 
policy-holder, did not extend to the holder’s chauffeur, 
against whom the holder had recovered damages in respect of 
injuries received as the result of a road accident. The car 
was being driven by the chauffeur at the time, the policy- 
holder being a passenger. 

In Horsman, D. (Lady) v. Horsman, H. (Sir): Horsman, H. 
(Sir) v. Horsman, D. (Lady) (The Times, 6th June), Hopson, J., 
dismissed a wife’s divorce petition on trial of a preliminary 
issue, on the ground that the husband was not domiciled in 
England. His lordship held that the burden of proving that 
the husband’s father had acquired a domicile of divorce in 
India had been discharged, and that there was no evidence 
that the son had changed his domicile and acquired a domicile 
in England. 

In Jopling v. Commissioners of Inland Revenue (The Times, 
llth June), LAWRENCE, J., held that an executor’s power of 
appropriation had not been materially altered by s. 41 of the 
Administration of Estates Act, 1925, and accordingly that an 
appropriation by an executor in satisfaction of a legacy, and 
a transfer of securities to the legatee in pursuance of the 
appropriation, was chargeable under s. 54 of the Stamp Act, 
1891, as a conveyance on sale. See Dawson v. Inland Revenue 
Commissioners [1905] 2 1.R. 69; Re Lepine [1892] 1 Ch. 210; 
and Re Beverley (1901) 1 Ch. 681. 
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Emergency Powers and 
Compensation. 
I.—REQUISITIONING OF CHATTELS. 


So much uncertainty and confusion appears to exist in the 
minds not only of the public but also of the legal profession as 
to the exact origin and extent of the powers of different 
branches of the executive to requisition land and chattels 
that it is proposed to discuss them in this article in a little 
detail. It will be readily appreciated that it is important 
to know under which power any particular exercise of 
authority can be justified when once it is realised that not 
only the procedure, but also the methods, of assessing the 
compensation payable to the subject may vary according to the 
source of that authority. Totake but one instance: a requi- 
sition under the Army Act entitles the owner to compensation 
at the prevailing rate of prices at the time of the requisition, 
but if a dispute arises a claim must be made (with certain 
exceptions, as to which see below) within three weeks of the 
formal receipt for the vehicle requisitioned. If, on the other 
hand, the requisition was under the Defence (General) 
Regulations there is six months within which to make a 
claim, but the price to be paid will not take account of ‘“ any 
appreciation in values due to the emergency,”’ and, in the case 
of traders, profits are strictly curtailed (Compensation (Defence) 
Act, 1939, s. 6 (2)). 

Dealing first with chattels ; powers to requisition these 
compulsorily will be found in three places: the Army Act, 
1881 (as amended by the Army and Air Force (Annual) Act, 
1925), the Civil Defence Act, 1939, and the Defence (General) 
Regulations, 1939 (made under the Emergency Powers 
(Defence) Act, 1939)—which is, of course, the lineal descendant 
of the 1914-1918 D.O.R.A., though a good deal larger in 
stature than its dam. 


The Army Act. 

The powers of re yuisitioning conferred by this Act (as 
amended) are two-fold. Requisitions may be made _ by 
“ requisitions of route ’’ under s. 112, but this section justifies 
no more than the temporary use of ‘‘ vehicles, for carriage 
or haulage other than those specially constructed for use on 
rails’ (Army Act, 1881, as amended by Army, etc., Act, 1925, 


s. 10 (1) and Sched. II); the provisions and procedure of 


compensation are, however, the same as those discussed below. 


More important to-day is the power to impress carriages of 


all descriptions, trailers, horses of all kinds, vessels of every 
description, and also food, forage and stores of every descrip- 
tion by ‘ requisition of emergency’”’ (Army Act, 1881, 
s. 115 (6)). These powers are only exercisable after a 
declaration of emergency has been made by His Majesty under 
s. 15 of the Army Act, but ‘a requisition of emergency, 
purporting to be issued in pursuance of this section and to be 
signed by anofficer therein stated to be authorised in accordance 
with this section, shall be evidence until the contrary is proved 
of its being duly issued and signed in pursuance of this Act, 
and if delivered to an officer of His Majesty’s forces or of a 
Secretary of State shall be a sufficient authority to such 
officer... .’’ (Army Act, 1881, s. 115 (6)).. This power is not 
limited to the temporary use of the chattels requisitioned, for 


when once the Army Reserve is called out a requisition of 


emergency will justify not only the hire but also the compulsory 
purchase of the specified kinds of property (ib.,s. 115 (7) (8)). 
Precisely similar powers are enjoyed by the Air Force (Air 
Force Act, 1925) and the Navy (Navy Billeting, etc., Act, 1914). 
Civil Defence. 

In the Civil Defence Act, 1939, will be found a section 
conferring power upon local authorities to requisition vehicles 
for the purposes of civil defence in certain circumstances 
(Civil Defence Act, 1939, s. 57); but it will be observed that 
it is expressly directed that the section shall not come into 
force until an Order has been made by the Minister for Civil 
Defence to that effect, and no such Order has ever been 
made. 


Defence (General) Regulations. 


Wide powers of requisitioning are conferred by Pt. IV of 


these Regulations. The relevant one for the purposes of this 
article at the moment is reg. 53, which provides for the 
requisitioning of ‘‘ any chattel* in the United Kingdom and 
any British ship or aircraft or anything on board any British 
ship or aircraft wherever the ship or aircraft may be.’’ The 
inclusion of chattels on ships and aircraft outside British 
waters was ‘inserted to deal with the decision in Commercial 
and Estates Co. of Egypt v. Board of Trade {1925] 1 K.B. 271, 
in which the Court of Appeal refused to give such an extended 
construction to the narrower wording of the 1914 D.O.R.A. 





* This includes “ substances, vehicles, vessels or animals ’’ (reg. 53 (7)). 





Of the decisions during the four years’ war a few merit 
special attention here. In Lipton, Ltd. v. Ford [1917] 
2 K.B. 247, a requisitioning order was made purporting to 
requisition raspberries which were in fact still on the canes. 
It was pointed out that until gathered such fruit could not be 
described as ‘“ food ’”’ (the word then under consideration), 
but that the requisition could be considered as operating 
immediately they were gathered. <A similar principle must, 
it is thought, apply where the word ‘‘ chattel ’’ is used. 

One attempt was made to introduce a kind of civil 
conscription. In China Mutual Steam Navigation Co., Ltd. 
v. Maclay [1918] 1'K.B.33, an order purporting to requisition 
the services of the master and crew of a vessel along with the 
vessel herself was held to be ultra vires. But after the vessel 
has been requisitioned the authorities may, of course, 
continue to employ the original crew (Hudson’s Bay Co. v. 
Maclay (1919), 36 T.L.R. 469). 

We shall see later that when dealing with land a distinction 
has to be drawn between acquisition and requisition, the 
latter being the temporary use as distinct from the permanent 
acquisition of property. So far as goods other than vessels, 
vehicles and aircraft are concerned, a requisition is treated as 
(and compensated as) a compulsory acquisition; the 
undeclared but presumed intention being that the property 
in the goods requisitioned shall vest immediately in the 
authorities. But in the case of the excepted chattels a 
distinction is drawn, compensation for use only being payable 
unless a notice of acquisition is served under reg. 53 (2), when 
compensation in full (so far as allowed for by the Compensation 
Defence Act, 1939) is payable. The distinction may be of 
considerable importance, for where use only is requisitioned, 
a large share of the risk of destruction is borne by the subject 
(Compensation (Defence) Act, s. 4 (1), proviso (ii)). 

It is also pertinent to observe that the power to requisition 
is only exercisable by a ‘ competent authority,’ and then 
only if ‘‘ it appears to that authority to be necessary or 
expedient so to do in the interests of the public safety, the 
defence of the realm or the efficient prosecution of war or for 
maintaining supplies and services essential to the life of the 
community” (reg. 53 (1)). A list of competent authorities 
will be found in reg. 49 as subsequently amended by S.R. & O., 
1939, Nos. 1185 and 1500. Included amongst them is the 
Minister for the purposes of the Civil Defence Act, 1939, 
the Minister of Health and a Secretary of State. A general 
power of delegation is to be found in reg. 53 (5). 

Prerogative. 

The question whether a prerogative power to requisition 
chattels still exists was never fully decided during the four 
years’ war. In The Broadmayne |1916] P. 64, and The Crown 
of Leon [1921] 1 K.B. 595, it was assumed to exist, but no 
arguments were addressed to this point, and the principles 
of the De Keyser Case had not then been laid down by the 
House of Lords. In Commercial and Estates Co. of Egypt v. 
Board of Trade (supra), the Court of Appeal upheld the 
contention that there was such a power to take the goods 
of neutrals on a British ship. 

In the Emergency Powers (Defence) Act, 1939 (the enabling 
Act on which the Defence General Regulations are founded), 
an attempt is made to preserve the prerogative intact by s. 9, 
which provides that the powers conferred ‘‘ by or under 
this Act shall be in addition to, and not in derogation of, the 
powers exercisable by virtue of the prerogative of the Crown ”’ ; 
and the Compensation (Defence) Act, 1939, by s. 17, brings 
the exercise of such powers within its scope. But despite 
these statutory provisions it is very doubtful whether any 
prerogative powers could now be relied upon. The foundation 
of the exercise of the extraordinary powers of the prerogative 
is the existence of an emergency which renders the ordinary 
remedies and resources available to the authorities insufficient. 
So long as there are adequate powers, conferred by statute, 
it is really immaterial whether the prerogative powers continue 
to exist for they can never be exercised (A.-G. v. De Keyser’s 
Royal Hotel {1920] A.C. 508, per Lord Sumner). The present 
statutory powers are so extensive that it is difficult to conceive 
of circumstances in which any additional ones could be 
required. 






(To be continued.) 





The next General Quarter Sessions will be held at The Castle of 
Leicester on Tuesday, 25th June, at 10.30 a.m. The Chairman of 
Quarter Sessions has decided that, in view of the present emergency, it 
would be inadvisable to hold the usual Quarter Sessions dinner. 

For the first time since the Great War the custom has been suspended 
of the Judges, Lord Mayor, Sheriffs, and Aldermen carrying posies of 
cottage flowers at the Central Criminal Court during the summer months, 
and strewing the docks of the four courts with sweet herbs. It is a 
war-time economy, and will effect a saving to the City Corporation of 
£3 5s. a day. 
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A Conveyancer’s Diary. 


ECCLESIASTICAL CHARITIES. 

ONE of the questions which most frequently trouble the 
courts is whether or not a gift is charitable. It may arise in 
two ways. The testator may give a fund to trustees upon 
trust to pay the income thereof for a particular purpose for 
ever. Such a gift is, of course, void owing to the rule against 
perpetuities, unless the gift is a charitable one. Or the gift 
may be given out and out so that no question of perpetuity 
arises, but the trusts may be void for uncertainty. If the 
purpose for which the legacy is given is so framed that no 
activity carried on in pursuance of it could be other than 
charitable in law, equity will uphold the gift, and the court 
will, if need be, direct a scheme. But if the trust is a vague 
one and could cover activities which are not legally charitable, 
the court will not uphold it (see per Farwell, J., in Re Ashton 
[1938] Ch. 482, at p. 503). 

In that case there was no question of perpetuity. The gift 
was one of the residuary estate to two bodies, admittedly 
charitable, and to the respective vicars and churchwardens 
of two named churches “‘ for parish work.’’ This gift was 
held not to be charitable, and therefore failed. The ground 
of the judgments delivered in the Court of Appeal is most 
concisely stated in the following passage in the judgment of 
Farwell, J.: ‘ ‘ parish work ’ means that which is sometimes 
compendiously called ‘ good works’ in the particular parish ; 
that is to say, the various activities which the vicar and 
churchwardens promote and carry on in the parish for the 
good of the parishioners, not only for their religious good but 
for their good generally, some of which, although benevolent, 
are not charitable in the strict sense of the word. The 
moment one gets to that position, that the vicar and church- 
wardens are to hold this money upon trusts, some of which 
are not strictly charitable, the gift must fail because it is 
void for uncertainty ”’ (at pp. 503, 504). All the members 
of the Court of Appeal, and Luxmoore, J., in the court below, 
expressed their distaste for the decision at which they felt 
themselves bound to arrive. That distaste will be shared by 
the practitioner. The law on this matter appears to have 
got into a very unsatisfactory condition, and questions of 
charitable intention, which are plain to the ordinary layman, 
are held to depend upon the chance usage of words. Thus, 
in Re Garrard [1907] 1 Ch. 382, the testatrix left a sum of 
money to the vicar and churchwardens for the time being of 
a certain parish ‘*‘ to be applied by them in such a manner as 
they shall in their sole discretion think fit.” One would 
have thought that if ever a gift was void for uncertainty this 
one was. But, in fact, it was not held to be so. Joyce, J., 
said that there were cases deciding that a gift to a vicar for 
the time being of a parish is a charitable gift for the benefit of 
the parish for ecclesiastical purposes. He pointed out that 
the churchwardens are officers of the parish in matters 
ecclesiastical. That being so, it followed that a gift to the 
vicar and churchwardens was a good gift to the vicar and 
churchwardens for the time being for ecclesiastical purposes. 
Such purposes are charitable. The gift itself is therefore 
charitable. In Dunne v. Byrne [1912] A.C. 407 the Privy 
Council held that a residuary bequest to the Roman Catholic 
Archbishop of Brisbane and his successors ‘‘ to be used and 
expended wholly or in part as such Archbishop may judge 
most conducive to the good of religion in that diocese ’’ was 
not a good charitable gift and was therefore void. The noble 
and learned lords said that if the gift had been one which used 
the expression “‘ for religious purposes,”’ it would have been 
good. But they did not think that the words used were 
synonymous with that expression, and they felt that there 
might be things which would be conducive to the good of 
religion which were not in themselves charitable. In Re Bain 
[1930] 1 Ch. 224, the gift was of the residue ‘“‘ unto the vicar 
of St. Alban’s Church, Brook Street, Holborn, E.C., for such 
objects connected with the church as he shall think fit.” An 
effort was made to say that this gift was not a charitable one. 
The Court of Appeal was divided on the matter, Lord 
Hanworth, M.R., and Lawrence, L.J., thinking that it was a 
good charitable gift, and Russell, L.J., agreeing with Eve, J., 
(in the court below) that it was not a good charitable gift. The 
majority of the Court of Appeal took the view that the gift 
was good because of the reference to objects connected with 
the church. They said that this expression made the church 
the centre of interest in regard to the gift and distinguished 
the case from those where the object was to benefit the 
parishioners or the congregation in contradistinction to the 
church itself (see per Lawrence, L.J., at p. 234). Eve, J., 
on. the other hand, said that he had no real knowledge what 
objects were connected with the particular church, and that 
for all he knew they might include the engineering of an 
agitation against this or that revised prayer book, a 
contingency which was topical at the date in question and 





which the learned judge deduced from the fact that the 
particular church was stated to support the Anglo-Catholic 
body. The learned judge’s judgment is very shortly reported 
at pp. 225, 226, and the report may well not do it justice in 
suggesting that the learned judge was swayed by matters 
of this sort. Russell, L.J., dissenting, put the case in a 
much more satisfactory way when he pointed to the affidavit 
filed by the vicar enumerating various objects in connection 
with the church. These objects included a variety of “‘ good 
works,” including a nursery, a schools emergency fund and a 
men’s club. One-fifth of the expenditure of the latter was 
incurred in connection with whist drives and about a third 
of its income arose from payments made by members for the 
privilege of playing billiards. These miscellaneous objects 
were sharply distinguished in the vicar’s affidavit from a list 
of expenses of maintaining the fabric of the church, paying 
the salaries of vergers, organist, choir, etc., and similar objects 
incident to the maintenance of the church asa church. But it 
would clearly be easy to contend that the men’s club could be 
said to come within the words of the will ‘* objects connected 
with the church.”’ 

In the following year there was the case of Re Stratton 
[1931] 1 Ch. 197, where the testatrix gave a sum of money 
to the vicar for the time being of a certain parish ‘“* to be by 
him distributed at his discretion among such parochial 
institutions or purposes as he shall select.’’ Bennett, J., 
held that this gift was not charitable and the Court of Appeal 


unanimously upheld him, Lord Hanworth, M.R., and 
Lawrence, L.J., distinguishing their own decision in Re Bain. 
The third member of the court was Romer, L.J., who 


concurred. The attention of the court was directed to a 
variety of parochial activities discussed in the parish 
magazine which the Master of the Rolls said were doubtless 
very excellent in themselves, and indeed might be called 
benevolent, but were not necessarily charitable. However 
much one may dislike the rule which is applied in these cases, 
one is bound to feel that any other result in Re Stratton would 
have involved failing to apply the rule. 

In the recent case of Re Royce [1940] Ch. 514, a legacy and 
a valuable share of residue were bequeathed to the vicar and 
churchwardens of a certain parish church ‘ for the benefit 
of the choir.”’” Simonds, J., came to the conclusion that this 
was a gift for promoting religion through musical services 
and was therefore charitable. The learned judge had little 
difficulty in coming to this view. But there was an initial 
question, namely, that it was argued that choirs in parish 
churches are illegal. The argument was based upon a remark 
of counsel and an interlocutory observation of Lord Hardwicke 
in the year 1750 in Attorney-General v. Whorwood, 1 Ves. Sen. 
534. That very learned lord was referred to his own decision 
in Attorney-General v. Oakaver, in February, 1736, a case not 
otherwise reported, which seems to have been to the effect 
that choirs in parish churches are contrary to the constitution 
of the Church of England, the point apparently being that that 
constitution does not cater for the government of choirs in 
parish churches as it does in capitular churches. As Simonds, 
J., remarked, the interlocutory observation in Attorney-General 
v. Whorwood closes with a dash and *‘ what his lordship meant 
to add nobody will ever know.’ Simonds, J., said that it 
seemed to him to be clear that in the year 1940 it was 
impossible to hold that choirs in parochial churches were 
illegal. 

The moral to be drawn from these cases is that if one 
wishes to leave money to the local church, it is madness to 
do anything else except to leave it to the vicar and church- 
wardens to be applied by them in such manner as they shall 
in their sole discretion think fit. Such a gift will be valid 
under Re Garrard. If one wishes to go further and specify 
what they are to do with it, one may, of course, hit upon a 
valid form of words ; on the other hand, one may not. The 
distinctions between ‘ for parish purposes’ (which is bad) 
and ‘‘ for objects connected with the church ”’ (which is good) 
and in other similar cases are so fine that it will not be safe 
to use any form of words which has not in its entirety already 
been approved in a reported case. 








Landlord and Tenant Notebook. 
EXECUTING A JUDGMENT FOR POSSESSION. 
THE landlord who has been successful in obtaining a judgment 
for possession is not necessarily out of the wood yet. True, 
nowadays, he is not likely to meet with such difficulties as 
those which occurred in the Upton and Wells Case (1589), 
1 Leon. 145, when the sheriff, having removed a woman and 
two children and all he could find “ by diligent search,’’ gave 
the plaintiff ‘‘ peaceable possession to his thinking,” only to 
learn after withdrawal that the ex-tenant had concealed some 
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three other persons on the premises; and such was the 
quality or equipment of this Fifth Column that, when they had 
dislodged and expelled the plaintiff, the sheriff and those with 
him could not attempt to deal with them without peril to 
their own lives. But difficulties of a more theoretical nature 
do sometimes arise even in modern times, and it is as well 
that those advising parties in these cases should know some- 
thing of the nature of a writ of possession (or habere capias 
possessionem) and of the functions of those who execute it. 

hus, while the writ operates primarily or, prima facie, in 
rem, Ord. 47, r. 2, of the R.S.C., now obliges the applicant 
for leave to enforce the judgment to show, in his affidavit, 
that all persons in actual possession have had sufficient notice 
of the proceedings to enable them to apply for relief ‘‘ or 
otherwise.” The “ relief” referred to is undoubtedly relief 
available to sub-tenants and others, on forfeiture of the head 
lease, while the “ or otherwise ”’ indicates the long-established 
right to be let in to defend. The position in such cases, 
illustrated by Minet v. Johnson (1890), 63 L.T. 507 (C.A.), 
ane other authorities, was discussed in the ‘“‘ Notebook” of 
26th May 1934 (78 Son. J. 362). Minet v. Johnson itself 
has recently been followed in Windsor v. Calcraft [1939] 
1 K.B. 279 (C.A.). 

Next, as the writ directs the sheriff to enter and cause the 
plaintiff to have possession of the land recovered, it is ineum- 
bent upon the successful landlord to see, in the first place, 
that the order adequately describes the property, and next, 
to attend or send someone to identify and receive possession. 
The necessity for adequate description was last emphasised 
by Thynne v. Sarl [1891] 2 Ch. 79, the occasion being a 
foreclosure order, which indicated that the property was on 
the south side of a specified London street and was the property 
comprised in the plaintiff’s mortgage of a specified date. 
North, J., agreed with the writ department of the central 
office that this was not good enough. 

The position of the sheriff when mistakes are made was gone 
into in Lumley v. Nevil (1650), Sty. 235, when Rolls, C.J., 
said that, if the writ of possession specified more than the 
declaration, it was error ; while, if the sheriff gave possession 
of more than the writ itself required, an action lay against him 
in case. 

Now, as regards time for execution: Mason v. Paynter 
(1841), 1 Q.B. 974, is a useful authority, indicating the 
principles applicable. The plaintiff delivered the writ to the 
sheriff. The latter, on being told that the writ was to be set 
aside for irregularity, held his hand. A third party, claiming 
as landlord, was then let in to defend by order of court, and 
the writ was set aside ; but not for irregularity. It was held 
(disallowing costs) that while a sheriff has a reasonable time 
in which to execute the writ there is no excuse for his failing 
to take an opportunity when it offers itself. 

An execution is not completed till the officers have left 
the premises, it was held in Kingsdale v. Martin (1705), 
6 Mod. 115; and the same decision is authority for the 
proposition that, if no return has been made to the writ 
and the work of giving possession is interfered with, a new 
writ may be issued, as well as an order for the attachment 
of the disturbing party. A new writ and attachment were 
in fact granted in the Upton and Wells Case, referred to at the 
commencement of this article, for the ‘‘ return’? showed on 
the face of it that the first writ had not been executed at all. 
But in Wilson v. Chartier (1862), 10 W.R. 546, when it appeared 
that the writ of possession had been executed on the 
Ist February and after a return had been made the defendants 
had forcibly re-taken possession on the 7th April, a rule to 
show cause why they should not re-deliver possession to the 
plaintiffs was refused. 

Whether a landlord whose title has expired since judgment 
obtained may have the judgment executed was gone into 
in Knight v. Clarke (1885), 15 Q.B.D. 594, ini which it in fact 
appeared that the mesne lease held by the plaintiffs had 
expired at a date between the issue of their writ against 
the defendant undertenant and the hearing of the action. 
The latter objected that it would therefore be futile and 
unjust to follow the judgment by a writ of possession ; but, 
as Bowen, L.J., pointed out, it might be that the superior 
landlords had no objection to the plaintiffs obtaining posses- 
sion, and while a writ of possession might be refused if it 
were affirmatively proved that as between a plaintiff and 
someone else that person and not the plaintiff was entitled, 
in this case the defendant had not shown this to be the 
case. 

There are no substantial differences between executing 
judgments for possession obtained in the High Court and 
those given by county courts for recovery of land. It may 
be mentioned that while under the present practice sheriffs 
are not bound to make returns to writs of habere capias 
possessionem unless so directed by an order (obtainable on 
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of a county court is directed by Ord. 25, r.73, of the County 
Court Rules to file a certificate after the execution of a 
warrant of possession. Another difference is that while 
according to the authorities a sheriff is obliged to remove all 
chattels from the premises (whether there be a fi. fa. or not) 
in order to give possession, county court bailiffs are absolved 
from this duty by a special provision contained in s. 120 of 
the County Courts Act, 1934. This provision first appeared 
in the County Courts Act, 1919, s. 21, and was, I understand, 
introduced in consequence of the attitude sometimes adopted 
by a different authority with different functions, namely, 
police officers charged with the duty of preventing obstruction 
of thoroughfares and footways. 








Our County Court Letter. 

THE SCHOOL FEES OF EVACUERS. 
IN a recent case at Warwick County Court (Governors of 
Warwick High School for Girls v. Baker) the claim was for 
£8 13s. 4d., i.e., damages for breach of contract. The plaintiffs’ 
case was that their agreement with the defendant provided, 
inter alia, that his child should not leave the school before 
attaining the age of sixteen years. <A breach of this condition 
created a liability to pay one term’s fees. Another condition 
was that half a term’s notice was required before a child was 
removed, otherwise a term’s fees were payable. Both 
conditions had been broken by the defendant, but his case 
was that his child’s schooling had been reduced by half owing 
to the plaintiffs having accepted evacuee children as well as 
their normal number of scholars. The agreement did not 
provide for this contingency, and his child had also had to 
travel 30 miles a day to a place at which there were no air-raid 
shelters. This was during the first week of the war, when 
there was a general apprehension of air-raids. Mr. Registrar 
Warden gave judgment for the amount claimed, payable at 
10s. a month. 





Decisions under the Workmen’s Compensation Acts. 
ASSAULT AS ACCIDENT. 

In Brooks v. Pages, Ltd., at Manchester County Court, the 
applicant had been accounts manager to the respondents, 
who were furniture dealers. In the course of his duties, 
the applicant was instructed to go to a branch shop for the 
purpose of bringing back some receipt books. In the event 
of any trouble being caused by another employee, at the 
address in question, the applicant was further instructed 
to call the police. Subsequently the applicant saw one of 
the respondents’ directors being pursued in the street by the 
other employee, and was told to follow. Later the other 
employee met the applicant in the street and struck him on 
the right side of the head, and also on the mouth and left 
eye. An apology was subsequently received from the other 
employee, who also offered to pay any doctor’s bill. About 
six months afterwards the applicant was dismissed on 
reorganisation, viz., in June, 1939. In consequence of trouble 
with his eyesight, the applicant at first suspected stomach 
trouble. In October, 1939, however, it transpired that the 
retina of the left eye was torn and detached. An operation 
was unsuccessful, and the sight of the eye was lost. The 
applicant’s case was that the assault was an accident arising 
out of and in the course of his employment. This was denied 
on behalf of the respondents, whose case was that an assault 
by a fellow-workman had no relation to the employment, and 
was not an accident within the meaning of the Act. His 
Honour Judge Leigh made an award as for total incapacity 
for eight weeks at 30s. a week, and at 15s. a week thereafter, 
with costs. <A stay of execution was granted for twenty-one 
days, subject to the payment of £12 in any event. Compare 
Lee v. Breckman (1928), 21 B.W.C.C. 32, in which an injury 
sustained in a quarrel with a fellow-employee was held not to 
be an accident within the meaning of the Act. 


LUMP SUM FOR LOSS OF EYE. 
In Stanton v. Reinforced Concrete Co., Ltd., at Stow-on-the- 
Wold County Court, the applicant had lost his left eye as 
the result of an accident on the 24th May, 1939. He was 
single, and lived with his mother, his age being thirty-three. 
The weekly earnings had been £2 4s. 6d. for just over a year, 
prior to which the applicant had done work as a farm labourer, 
and had also worked for the county council. Since October, 
1939, the applicant had not tried to get work, as he wanted 
his case settled. The respondents’ case was that the remaining 
eye was normal, and, in spite of the permanent disability, 
the applicant’s earning capacity was not likely to be seriously 
affected. His Honour Judge Kennedy, K.C., approved a 


motion under R.S.C., Ord. 52, r. 11), the registrar or high bailiff ' settlement for £150, 
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Practice Notes. 
EMERGENCY POWERS OF COURT. 
LEAVE TO PROCEED. 
Two recent decisions of the Court of Appeal upon the Courts 
(Emergency Powers) Act, 1939, deserve to be noted. In 
Page v. Skelt (1940), 56 T.L.R.591, the question arose whether, 
when a case was “ settled ’’ before the hearing, upon terms 
that entitled the plaintiff to ask for judgment for an out- 
standing balance, the debt became due by virtue of the settlement, 
and was not protected by the Act (s. 1 (1) (b)).. In Brandon 
v. Reidy (1940), 56 T.L.R. 658, the court considered the 
meaning of the word ‘* immediately ”’ in s. 1 (4), and expressed 
the opinion that in a proper case, rules of court should enable 
all interested parties to appear and be heard. 
‘* JUDGE’S ORDER IF NECESSARY.” 

In Page v. Skelt, supra, the plaintiff sued the defendant 
in April, 1939, for £2,225 as money had and received by the 
defendant for and on behalf of the plaintiff. In December, 
1939, before the action came on for trial before Tucker, J., 
terms of settlement were agreed between counsel and were 
reduced into writing. The defendant admitted his liability 
for £1,324, and agreed to pay the plaintiff £100 towards costs, 
and the admitted sum by certain instalments ; until that sum 
had been paid, the plaintiff was entitled to hold certain 
securities. If any instalment remained unpaid for three days 
after the due date, the plaintiff would be at liberty to sign 
judgment for the whole of the outstanding balance and to hold the 
securities until the whole judgment was satisfied ; ‘‘ Judge’s 
order if necessary.” 

The case was ‘*‘ mentioned ” to Tucker, J.; a note was 
made of the agreed terms as approved, with the addition : 
** Liberty to Apply.”’ Certain instalments were paid; there 
was a default ; the plaintiff then applied in chambers for an 
order to enter judgment for the whole of the balance 
outstanding. That order the judge made accordingly. 

Was it an order “ for the recovery of a debt which has 
become due by virtue of a contract made after the commence- 
ment of this Act,’’ within s. 1 (1) (6), and therefore, not within 
the protection of the Act ? 

The Master, holding that the Act applied, granted 
conditional leave. Oliver, J., reversed his order, holding 
that the debt became due under a contract made after the 
Act, viz.: the terms of settlement. The Court of Appeal 
held that the case came within the protection of the Act. 


True that the settlement, a post-war contract, quantified. 


the figure for which the defendant became liable and for 
which judgment was ultimately entered. But that simply 
meant that the court adjudged that in respect of the amount 
claimed on the writ, £1,149 and not £2,225 was recoverable. 
That was not a judgment for the recovery of a debt which 
became due *‘ by virtue of ”’ the settlement :— 

‘* It is a judgment,” said Clauson, L.J., ‘‘ for the recovery 
of so much of the debt claimed by the statement of claim 
in respect of a liability earlier in date ... than the... 
Act, for which it is proper for the court to give judgment 
in favour of the plaintiff ’’ (at p. 593 of 56 T.L.R.). 

The case did not fall within the proviso and the protection 
of the Act applied. ‘ Judge’s order if necessary,’’ meant 
not that the parties might apply to enforce the terms, but 
that a judgment should be taken if necessary for part of the 
sum claimed :— 

‘“* The judge is asked not to try the action for the present, 
but to leave it in such a position that such a judgment 
as is proper, having regard to the arrangement between 
the parties, should be given at some future date if it becomes 
necessary and that the trial should then be completed ”’ 
(at p. 594). 

The decision, if we may say so, is just and sensible. After 
all, had judgment been given at the hearing, the case would 
in terms have been within subs. (1). Moreover, the present 
judgment was clearly based upon a pre-war contract. On 
the other hand, if the terms had been framed in such a way 
as not to give the plaintiff the right to enter judgment for 
the balance, an action would have existed based upon the 
terms of settlement, viz., a post-war contract which, as such, 
was not within the protection of the Act. 


, 


UNABLE ‘“‘ IMMEDIATELY ” TO Pay. 

What is the meaning of the word ‘ immediately,’”’ in 
s. 1 (4)? If, on an application for leave to proceed, the 
court is of opinion that the person liable is ‘‘ unable immedi- 
ately to do so by reason of any circumstances directly or 
indirectly attributable to ’’ the war, the court may refuse leave, 
or give leave conditionally. Does this mean that the respon- 
dent must show that his inability is merely temporary, and 
that in the future he will be able to pay ? Or do the words 
just mean what they say ? 





In Brandon v. Reidy, supra, a landlord had sued his tenant 
claiming possession, arrears of rent and mesne profits from 
29th September, 1939. The action was undefended ; judg- 
ment was obtained for possession, arrears, and mesne profits 
at £41 13s. dd. a month. The landlord applied to the master 
for leave to proceed. 

‘“ The case is one of very great misfortune for all parties,” 
Goddard, L.J. (at p. 659 of 56 T.L.R.). The 

of Crown Lands were the head landlords. 
the present landlord—was their tenant, paying 
£350 a year. The sub-lease to the present defendant reserved 
a rent of £500 a year. The tenant, a young surgeon, just 
about to qualify, had taken a house in Harley Street as an 
investment, and had incurred great expense upon reconstruc- 
tion into consulting rooms. He had borrowed £4,000 for that 
purpose from an insurance company, at 6 per cent., and had 
to take out an endowment policy on his own life at £320 a 
year. Before the war, he had let consulting rooms to various 
doctors ; after the outbreak of war many of the doctors had 
left, and were unable to pay their rent; the premises were 
being run at a loss. 

Master Horridge gave leave to proceed, staying execution as 
long as £10 a month was paid by the defendant. Oliver, J., 
aflirmed this order. The landlord appealed. 

It was argued that the object of the Act was a moratorium, 
not a release ; Parliament contemplated the case of a man 
who could not pay at present, but would be able to pay in 
the future. Here it was ‘“ hopeless’? to suppose that the 
tenant would be able to pay, and the court, therefore, had 
no jurisdiction. Such was the argument. 

The Court of Appeal declined to take ** such a narrow view ” 
which would ‘‘ very seriously circumscribe the beneficial 
object ” of the Legislature. Goddard, L.J. (delivering the 
judgment of the court), said :— 

‘If the debtor shows that he cannot pay by reason of 
circumstances directly or indirectly attributable to the 
war at the time when the application to enforce the 
judgment is made, he can ask for relief... it is not 
ine mbent on the debtor to show that at any particular time, 
or indeed at any time, he will be able to pay. The court 
must exercise its discretion in the best way it can, bearing 
in mind that it is always open to either party to go back 
to the court and ask for a review of the circumstances 
and a new order for payment.” 
The tenant had available from his rents £340 a year. His 

counsel had argued that this sum should be apportioned, part 
for the landlord, and part for the mortgagees. The mortgagees 
however, were not before the court and Goddard, L.J.., 
suggested that in a case like this, rules of court should enable 
all the parties interested, to appear. (The Courts (Emergency 
Powers) Amendment Bill, recently introduced by the Lord 
Chancellor, accordingly provides that rules may be made 
enabling claimants, other than the applicant, to be heard. 
Moreover, the appropriate court will be given statutory power 
to take into account other liabilities—both present and 


observed 
Commissioners 
The plaintiff 


future ; this clause appears to follow the reasoning of counsel 


for the appellants in A. v. B. [1940] 1 K.B. 217, 218-221 ; 
and see per Sir Wilfrid Greene, M.R., at p. 226.) 

“One has to try to,do a certain amount of what Lord 
Justice Scott has called distributive justice,’ said Goddard, 
L.J. (at p. 660 of 56 T.L.R.). It was not right that the mesne 
landlord should get nothing ; while if the tenant did not pay 
the interest on his mortgage, or the premium on the policy, 
the mortgagees might take proceedings. 

But the question now before the court, said Goddard, L.J., 
was whether the tenant should be allowed to keep the house, 
paying £120 instead of £500 a year. If the tenant had £340 
a year available, that should go to his landlord who was to 
pay £350 a year to his landlord. The plaintiff had no interest 
in the mortgage ; if the court ordered the tenant to pay £120 
a year only, the plaintiff would, in effect, be depriving himself 
of £230 a year, for the benefit of the tenant and the mortgagees. 

The court accordingly increased the monthly amount to 
£28 6s. 8d. Either party might at any time, however, ask for 
the order to be varied—either to be reduced or to be increased 
(see The Courts (Emergency Powers) (Consolidation) Rules, 
1940 (S.R. & O., 1940, No. 408 /6), r. 19)). 

When the new Bill becomes law, one difficulty in this case 
will not arise again. In a case of this nature where three 
people only were ‘* wholly interested ’’ in the matter—viz., 
the mesne landlord, his tenant, and’ the mortgagees—it 
would obviously have been better if all the parties had been 
before the court which would then have been in a proper 
position to do ‘ distributive justice ’’ between all the parties 
(see cl. 2 (1) and (2) of the Bill). 





[All books acknowledged or reviewed can be obtained through The 
Solicitors’ Law Stationery Society, Limited, London, Liverpool, 
Manchester and Birmingham. | 
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Tosday and Yesterday. 


LEGAL CALENDAR. 

10 June.—Serjeant Lovell was elected Recorder of London 
on the 10th June, 1692. Sixteen years later he became a 
Baron of the Exchequer. 

11 June—On the Ilth June, 1731, the debtors in the 
Fleet Prison ‘‘ caused a riot and insulted the Keepers, upon 
which the Warden procured from the Tilt Yard two files of 
musketeers consisting of twelve men. The prisoners alleged 
they were ill-used and stood up for their rights and privileges.”’ 
Thus an unequal struggle continued. The officials, unhindered 
by external authority, charged the prisoners extortionate and 
illegal fees for the necessaries of life, robbed them of their 
belongings and sometimes confined individuals in places so 
unhealthy that they died. Only two years before, the Warden 
had been tried for murder and for theft. Suborned evidence 
secured his acquittal. 

12 June.—Death came quickly to Mr. Justice Day. On 
the morning of the 12th June, 1908, as he was standing at the 
head of the breakfast table in the act of saying grace an 
apoplectic seizure overtook him. It was clear that there was 
no hope of recovery and that night his son, a Jesuit priest, 
recited the prayers for the dying in the presence of the rest 
of his family. Early the following morning he expired. His 
was a strong character. In cases of personal violence his 
sentences fell like thunderbolts, yet kindness and severity, 
earnestness and jocularity mingled strangely in his nature. 
Though a solemn exterior concealed a wit of the first order, 
he never joked in criminal trials. At the Bar he was the most 
popular man of his generation. 

13 June.—In June, 1667, the fall of Lord Clarendon was 
not far off. Pepys recorded on the 10th June: ‘‘ My Lord 
Chancellor was affronted in the Hall this day by people 
telling him of his Dunkirk House.’’ This was the great palace 
he had built for himself in Piccadilly. His enemies said that 
the expenses were defrayed out of the bribe they alleged he 
had received for ceding Dunkirk to the French. 


14 June.—On the 14th June, 1662, Sir Henry Vane the 
younger, one of the stalwarts of the Commonwealth, was 
executed. That morning he said to a friend: ‘‘ God bid 
Moses go to the top of Mount Pisgah and die; so he bid me 
go up to the top of Tower Hill and die.’” He added cheerfully 
that death shrunk from him rather than he from it. Many 
people shouzed aloud their respects to him as he went to the 
seaffold and he acknowledged their greetings, bowing and 
taking off his hat. All the time he bore himself with complete 
detachment. He made a long and deeply religious speech 
to the crowd. As he laid his head on the block, his last words 
were: ‘‘ Father, glorify Thy servant in the sight of men, that 
he may glorify Thee in the discharge of his duty to Thee and 
to his country.” 

15 June.—On the 15th June, 1763, ‘“‘ Michael Riley and 
Jonathan Dennison for robbing Mr. Smith ; James Chapman 
and Richard Fosset for robbing one of the waiters at 
Marylebone Gardens, and John Smith for stealing goods from 
Lazarus Levi, were executed at Tyburn. John Smith was a 
lad not above fifteen, whose youth excited great compassion.”’ 

16 June.—Lloyd v. Trimleston was a sort of game of 
“snakes and ladders.’’ Late in life old Lord Trimleston 
married Miss Alicia Eustace, a lady of great beauty, to whom 
he left the bulk of his estates, disinheriting his son by a previous 
marriage. She then married General Lloyd. The son brought 
an action in the Irish Court of Chancery to contest the will 
on the ground of undue influence. The Lord Chancellor 
directed an issue to be tried in the King’s Bench but after 
fourteen days the jury disagreed. In the Common Pleas the 
three judges disagreed and summed up in different senses, but 
after eleven days the jury found for the son. Next a motion 
before the Lord Chancellor to set aside the verdict as being 
against the weight of the evidence failed, but on the 16th June, 
1823, the House of Lords sent the case back to him, because 
the judges’ notes had not been before him. 





THE WEEK’S PERSONALITY. 

The chief reason why Mr. Baron Lovell is worth remem- 
bering is that he was nearly ninety when he was appointed 
to the Bench of one of the superior courts. Moreover, he 
retained his place until his death five years later, though 
he did not prove of much assistance to his brethren in their 
work. Even before he came to sit in the Court of Exchequer 
his memory was defective. At the time of his promotion 
he had been Recorder of London for sixteen years, but his 
distinctive defect had caused the legal wits to nickname 
him ‘the Obliviscor of London.” 
Recorder he was already seventy-three years old and it was 
only by a piece of good fortune that he got the appointment 





at all for he and the rival candidates each had twelve 
votes, and it was the Lord Mayor’s casting vote which gave 
him the victory. Further honours soon fell to him. He was 
knighted on carrying up the Corporation’s address on the 
return of King William from abroad. He became King’s 
Serjeant and he was appointed a judge on the Chester Circuit. 
He died in 1713, having lived from the reign of James I to 
that of Anne. 


VICTORIAN SORCERY. 

A Sunday paper recently published an article on Daniel 
Dunglas Home, who startled the mid-Victorian world by his 
performances as a medium. He was made welcome at the 
Court of the Emperor Napoleon III and valuable gifts of 
gold and jewellery were showered upon him. Even his 
expulsion from Rome as “a sorcerer’ was a tribute to his 
powers. Well-known people declared that they had seen 
him float horizontally in and out of a window seventy feet 
from the ground. Others had been to a séance at which 
he had put a large red-hot coal on a man’s head without 
burning him at all. Still, many remained sceptical, including 
the poet Browning, who cruelly lampooned him as ‘“* Sludge 
the Medium.” The newspaper article makes no mention 
of Home’s least convincing performance, his appearance in 
1868 before Vice-Chancellor Giffard at the Court of Chancery. 
The manner of it was this. 


BOUNTY FROM THE BEYOND. 

About eighteen months before, a Mrs. Jane Lyon, an 
exceedingly wealthy widow, seventy-five years of age, had 
visited the Spiritual Athenzum in Sloane Street, of which 
he was not only the founder, but also the resident and salaried 
secretary. Supernatural raps were heard which Home 
translated: ‘‘ My beloved Jane. I am Charles, your dear 
husband; I am with you always and I still love you, my 
precious darling.’”’ This was a good beginning and in a 
very few days the spirit was saying: ‘‘ I love Daniel. He is 
to be our son.”’ More practical instructions soon came from 
the Beyond, and just a week after their first meeting Mrs. Lyon 
transferred to Home’s banking account a sum of £24,000. 
Then came a behest to make a will leaving him all her property. 
She obeyed. Next came a birthday gift of £6,000 and 
another present of £30,000. That was, however, the climax, 
for Mrs. Lyon, awaking to mundane reality, began a Chancery 
suit to recover her property, accusing him of gross and wilful 
imposition. Home by his answer declared: ‘ I submit my 
case with confidence to the righteous judgment of the Court 
of Equity, being fully persuaded that here at least no prejudice 
will be allowed to obstruct me in the vindication of my own 
character.’’ Both parties cut a poor figure in court; the 
calculating adventurer and the silly and superstitious woman, 
but she got her money back and he was hissed and hooted 
as he left. 








Correspondence. 
[The views expressed by our correspondents are. not necessarily those of 
THE Sourcrrors’ JOURNAL. ] 
PAPER SHORTAGE. 

Sir,—Having recently turned out quite a large quantity of 
useless old paper for re-pulping, it occurs to me that the 
profession might be able to assist in a very practical manner 
in reducing paper shortage. Most solicitors are aware that 
in conveyancing matters there is generally found in a file of 
papers which has been put away not only a completed draft 
of any document which has been prepared in connection with 
the matter and which, of course, must be kept, but also there 
is very frequently to be found a preliminary rough draft and 
sometimes also a spare carbon copy. Would it not be 
possible for conveyancing solicitors to turn the office boys 
or junior clerks on to the task of searching old files and 
extracting therefrom the unwanted rough drafts and spare 
copies ? Such documents could either be utilised for fresh 
drafting by writing or typing on the backs thereof, or they 
could be handed over for re-pulping. In either case, I venture 
to suggest that if every conveyancing solicitor were to assist 
in this manner a real help would be given in the economy of 
paper. J. H. BurDon. 

London, W.C.2, 

3lst May. 





Sir Kingsley Wood, Chancellor of the Exchequer, in a written 
Parliamentary reply, recently announced that the Compensation 
Board for war damage to property had been appointed as follows : 


When he was elected | Mr. Justice Simonds (Chairman), Mr. A. C. Gladstone, Mr. E. Stanley 


Hall, [M.A., P.R.I.B.A., Mr Oswald Healing, P.S.I., and Mr, J. F. 
Linney, P.A.L., F.S.1. 
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Notes of Cases. 
PRIVY COUNCIL. 


The Board of Trustees of the Lethbridge Irrigation 
District and Another v. The Independent Order of 
Foresters and the Attorney-General of Canada. 
R. v. The Independent Order of Foresters and the 
Attorney-General of Canada. 


Viscount Caldecote, L.C., Viscount Sankey, Viscount Maugham, Lord 
Roche and Lord Porter. 4th March, 1940. 


Canada—Provincial legislation—Statutory reduction of rates of interest— 
Ultra vires. 
Appeals from decisions of the Supreme Court of Alberta. 


The plaintiffs, the Independent Order of Foresters, were the holders 
of a number of thousand-dollar debentures issued by the defendant 
trustees and guaranteed by the Province of Alberta. The debentures 
bore interest at 6 per cent. per annum, payable half-yearly in gold coin 
on surrender of the coupons attached to the debentures. The 
debentures provided that payment of interest should be made at the 
holder’s option at the principal office of the Imperial Bank of Canada 
in Toronto, Montreal or Edmonton, or at the office of the Bank of 
Manhattan Company in New York. On the Ist May, 1937, certain 
interest became payable and on the Lith the plaintiffs presented the 
appropriate coupons for payment in Toronto. The bank, on the 
instructions of the Government of the Province of Alberta, refused 
payment of the full amount of the interest. The plaintiffs thereupon 
began this action to recover the interest due. The defendant trustees 
relied on the Provincial Guaranteed Securities Act of Alberta, 1937, 
by which the interest due at the rate of 6 per cent. was reduced to 
3 per cent., and also on the Provincially Guaranteed Securities Act of 
Alberta, 1937, as a bar to the action without the consent of the 
Lieutenant-Governor in Council. The courts in Canada held both Acts 
to be ultra vires the Alberta Legislature. (Cur. adv. vult.) 

The Lorp CHANCELLOR, delivering the judgment of the Board, said 
that the question was whether the two Acts of Alberta were within the 
powers of the Provincial Legislature having regard to ss. 91 and 92 of 
the British North America Act, 1867, by which the distribution of 
legislative powers between the Parliament of Canada and the Provincial 
Legislatures was made. The Act, ch. 12 of 1937, effected its object in 
straightforward language. In order to bolt the door more firmly 
against a holder of any guaranteed security who might wish to test his 
rights in the courts of the province, it was provided by s. 3 (2) that 
**no person shall be entitled to recover in respect of any guaranteed 


security any interest at a higher rate than the rate ’’ prescribed by the , 


Act, andthe rights of the holder of a guaranteed security were stafed to 
be as set out in the Act. The Act, ch. 11 of 1937, carried the alteration 
of the rights of the debenture-holder a little further. Section 2 defined 
“* guaranteed securities’ as in ch. 12; s. 3, the only operative section 
of the Act, prohibited any proceeding of any kind for the recovery of 
any money payable “in respect of any guaranteed security .. .” 
The validity of the Acts depended upon the interpretation and applica- 
tion of ss. 91 and 92 of the Act of 1867. There could no longer be any 
doubt as to the proper principles for their interpretation, difficult 
though they might be in application. In Attorney-General for Canada 
v. Attorney-General for British Columbia [1930] A.C. 111, at p. 118, 
Lord Tomlin summarised in four propositions the result of the earlier 
decisions of the Board on questions of conflict between the Dominion 
and the Provincial Legislatures. The first proposition was to the effect 
that the legislation of the Parliament of the Dominion, so long as it 
strictly related to subjects of legislation expressly enumerated in s. 91, 
was of paramount authority, even though it trenched upon matters 
assigned to the Provincial Legislatures by s. 92. Lord Tomlin referred 
to the case of Tennant v. Union Bank of Canada [1894] A.C. 31 as the 
authority for that statement. In applying those principles an inquiry 
must first be made into the “true nature and character of the 
enactments in question ”’ (Citizens Insurance Co. v. Parsons, 7 A.C. 96). 
The sole purpose and effect of the Act were to reduce the rate of interest 
on a number of securities. The Act clearly dealt with interest, a 
subject by s. 91 reserved exclusively for the Dominion Legislature. 
Unless, therefore, a restricted interpretation were to be given to 
“interest ’’ in s. 91 (19) it would appear that the Act, ch. 12, was not 
within the competence of the Province. Their lordships, however, 
were invited to say that, in the light of history, “‘ interest’? must be 
read as meaning only exorbitant interest. But no standard was laid 
down by which interest was to be adjudged exorbitant, standing as it 
did in s. 91 without any word of qualification. The history of legislation 
in Canada on the subject of interest did not support the appellants’ 
argument. With regard to the classes of subjects enumerated in s. 92 
as being within the powers of Provincial Legislatures, it was suggested 
for the defendants that the Act in question was legislation concerning 
“Municipal Institutions in the Province’’ (head 8), or concerning 
** property and civil rights in the Province ”’ (head 13) ; or, failing those, 
that the Act fell under head 16, “‘ generally all matters of a merely 
local or private nature in the Province.’ Their lordships were unab!‘e 
to accept those contentions. In so far as the Act in question dealt with 
matters assigned under any of those heads to the Provincial Legislatures, 





it still remained true to say that the pith and substance of the Act dealt 
directly with interest and only incidentally or indirectly with any of the 
classes of subjects enumerated in s. 92. In any event s. 2 of the Interest 
Act, 1927, passed by the Dominion Parliament could not be reconciled 
with the Act, ch. 12 of Alberta, 1937. Ladore v. Bennett [1939] A.C. 
468; 83 Sov. J. 583; Day v. City of Victoria (1938), 3 W.W.R. 161, 
and Attorney-General for British Columbia vy. Attorney-General for Canada 
[1937] A.C. 391; 81 Sox. J. 115, were distinguishable. The Act, 
ch. 11 of 1937, prohibiting actions or preceedings to enforce rights with 
respect to guaranteed securities without the consent of the Lieutenant- 
Governor in Council, must stand or fall with the Act, ch. 12. The Act, 
ch. 11, was an attempt to do by indirect means something which the 
Provincial Parliament could not do. The Board had never allowed 
such colourable devices to defeat the provisions of ss. 91 and 92. That 
appeal should be dismissed with costs. As to the second appeal relating 
to the Act, ch. 13 of the Statutes of Alberta, 1937, that Act related in 
substance not to borrowing, but to payment of interest in respect of 
existing debentures and other securities at less than the contract rates. 
The second appeal failed for the same reasons as the first. 

CounsEL: Pritt, K.C., and W. S. Gray, K.C., for the defendant 
trustees; Steer, K.C., F. Gahan and R. Bigelow, for the plaintiffs ; 
Gahan, for the Attorney-General of Canada. 

Sourcrrors: Blake & Redden ; Charles Russell & Co. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


COURT OF APPEAL. 
Goodbarne v. Buck. 


MacKinnon and Clauson, L.JJ., and Charles, J. 23rd February, 1940. 
Insurance (motor)—Vehicle driven under voidable policy—Collision— 
Claim by injured party—Driver man of no substance—Claim against 
second defendant for causing vehicle to be on road without valid policy— 
Driver assisted to obtain policy by second defendant—Whether latter 
liable for ** causing ’’—Road Traffic Act, 1930 (20 & 21 Geo. 5, c. 43), 

8s. 35 (1). 

Appeal from a decision of Hilbery, J. (83 Sox, J.850; 56 T.L.R. 36). 

The plaintiff was the widow of one James William Goodbarne, who 
died as the result of a collision on the 26th August, 1938, with a motor 
van driven by the second defendant, W. E. Buck, who was the brother 
of the first defendant, H. A. Buck. W. E. Buck carried on a green- 
grocer’s business. As he was in financial difficulty, H. A. Buck, who 
had no interest in that business, lent him money with which to purchase 
a motor van which was needed for the business. In the proposal form 
for the insurance policy which was taken out for the van, H. A. Buck 
was stated to be the registered owner, and W. E. Buck was specified as 
the named driver. H. A. Buck became the registered owner of the 
van in order to protect it from an unsatisfied judgment creditor of 
W. E. Buck. In May, 1939, Branson, J., in an action brought by the 
insurance company for the purpose, granted them a declaration that the 
policy was void on thé ground of non-disclosure of material facts and of 
false statements made in the proposal form. The plaintiff now sued 
W. E. Buck for negligence. He being a man of no substance, she also 
sued H. A. Buck for having, as she alleged, ‘‘ knowingly caused or 
permitted ’’ W. E. Buck to drive the said vehicle while there was not 
in force in relation to the said driving a proper policy of insurance. 
W. E. Buck having admitted liability, the question for decision was 
whether the claim against H. A. Buck was maintainable. By s. 35 of 
the Road Traffic Act, 1930, “ (1) . . . it shall not be lawful for any 
person to use, or to cause or permit any person to use, a motor-vehicle 
on a road unless there is in force in relation to the user of the vehicle 

. such a policy of insurance . . . as complies with . . . this Act.” 
Hilbery, J., held that H. A. Buck had not “‘ caused or permitted ”’ 
within the meaning of the subsection, and that in any event the policy 
was valid until avoided. The plaintiff appealed. 

MacKinnon, L.J., said the whole question was whether H. A. Buck 
could have been successfully prosecuted under the section. The 
offence was “‘ to cause or permit any other person to use.’’ There were 
two different verbs. The second one, “ permit,’’ was much easier of 
construction than the first, ‘‘ cause.” For a person to be liable for 
“* permitting ’’ another person to use a motor vehicle it was obvious 
that he must be in a position to forbid the other person to use the 
vehicle. H. A. Buck, on the facts, was not the owner of the car; he 
could therefore not ‘‘ permit’? W. E. Buck to use it. With regard to 
causing, H. A. Buck assisted or permitted or stood by while to his 
knowledge his brother, W. E. Buck, was putting forward inaccurate 
statements to the insurance company, with the result that his brother 
secured a policy purporting to cover H. A. Buck, carrying on the business 
of fruiterer and greengrocer, in respect of the van. There was an 
indorsement on the policy that the van should always be driven by 
W. E. Buck as the servant or driver of the defendant. That was the 
policy which, by reason of concealment and misrepresentation in the 
proposal, the insurance company were able to set aside; that was 
H. A. Buck’s connection with the insurance; he stood by, knowing 
that his brother was going to put forward this fraudulent document to 
the insurance company. In those circumstances it could not be said 
that H. A. Buck “ caused ’’ W. E. Buck to use the motor vehicle on the 
road without there being in force an effective insurance policy against 
third party risks. All that could be said was that H. A, Buck assisted 
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his brother in obtaining a worthless piece of paper in place of an effective 
insurance policy. Even if it were proved that he did that, he could 
not have been prosecuted successfully on an allegation that he had 
caused W. E. Buck to use the vehicle on the road without an effective 
policy. The appeal must be dismissed. 

CounsEL: D. McIntyre ; the defendant appeared in person. 

Soxicirors: Evill & Coleman. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Bismag, Ltd. v. Amblins (Chemists), Ltd. 


Greene, M.R., MacKinnon and Clauson, L.JJ. 
9th May, 1940. 


Trade mark—Medicinal preparation—Published formula—Competing 
article—Advertisement—Mark referred to—Comparison of price— 
Whether infringement—Trade Marks Act, 1938 (1 & 2 Geo. 6, c. 22), 
8. 4, 


Appeal from Simonds, J. (84 Sox. J. 78). 


The parties were manufacturing chemists. The appellants owned a 
registered trade mark in the word ** bisurated ’’ as applied to “ bisurated 
magnesia,’’ a compound of bismuth and magnesia made and sold by 
them to a published formula. The respondents sold preparations manu- 
factured by them in their own retail shops, besides proprietary medicines, 
including those of the appellants. They issued a pamphlet printed in 
parallel columns and containing in one column a list of certain advertised 
medicines, most of them sold under some trade mark, together with the 
formula and price, and opposite them in the other column a list of 
medicines with numbers or fancy names prepared by the respondents 
and called ‘*‘ A. Brand Preparations.’ These competed with the 
proprietary medicines in the first column and were priced lower. 
Relating to the preparations of the appellants, the first column read : 
** Bisurated magnesia tablets. Analysis: Bismuth Carb., Soda Carb., 
Magnesia Carb. Price 1/3 for about 50 tablets.’’” The second column 
opposite this read: *‘ Bismuthated magnesia tablets. Analysis: [similar 
to the other]. Price 30 tablets 6d.; 75 tablets 1/-.’’ The appellants 
sought an injunction to restrain the respondents from infringing their 
trade mark in the word ‘ bisurated.’’ Simonds, J., held that the 
appellants’ case on infringement failed. They appealed. 

Sir WILFRID GREENE, M.R., allowing the appeal, said, if the respondents 
had merely stated that their remedies were exact equivalents of the corres- 
ponding patent remedies without identifying the corresponding patent 
medicines by their trade marks, in cases where they were sold under 
such a mark, no proprietor of a mark could have complained. Here, 
however, the respondents were using the appellants’ trade mark as a 
convenient inethod of describing the merits of their own goods. It 
would have been less profitable to advertise their owr goods without 
reference to the trade mark. The respondents’ action would not have 
amounted to an infringement of the appellants’ trade mark before the 
Trade Marks Act, 1938 (Irving's Yeast-Vite, Ltd. v. Horsenail (1934), 
103 L.J. (Ch.) 106. The effect of s. 4 (1) of that Act had been to alter 
the law and the respondents had infringed the exclusive right of the 
appellants. 

MacKinnon, L.J., dissented. 

Ciavson, L.J., agreed. 

CounsEL: W. Trevor Watson, K.C., Burrell, K.C., and James Mould 
(for R. A. B. Shaw, on war service), for the appellants ; Barton, K.C., 
and B. L, A. O’ Malley, for the respondents. 

Souicirors: McKenna & Co.; Edward Davis, Nelson & Co. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


APPEALS FROM COUNTY COURTS. 
Heywood & Bryett, Ltd. v. A. Heywood and Son. 
Slesser, Scott and Luxmoore, L.JJ. 22nd April, 1940. 


Workmen’s compensation — Builder “* principal ’’ — Sub-contractor — 
Accident to workman employed by sub-contractor—Compensation paid 
by contractor — Negligence of contractor —Indemnity— Workmen’s 
Compensation Act, 1925, s. 6 (1) and (2). 

Appeal from an award made by Deputy Judge Forbes at West 

London County Court under the Workmen’s Compensation Act, 1925. 
The applicants carried on the business of builders and employed the 

respondents as sub-contractors for (inter alia) the plumbing work in 

connection with a particular contract. The builders undertook to 
provide the necessary materials and scaffolding for the plumbers. 

A workman employed by the respondents fell from the scaffolding as 

a result of part of it giving way, and was injured. Section 6 (1) of the 

Workmen’s Compensation Act, 1925, provides: ‘‘ Where any person 

(in this section referred to as the principal), in the course of or for 

the purposes of his trade or business, contracts with any other person 

(in this section referred to as the contractor) for the execution by or 

under the contractor of the whole or any part of any work undertaken 

by the principal, the principal shall be liable to pay to any workman 
employed in the execution of the work any compensation under this 

Act which he would have been liable to pay if that workman had been 

immediately employed by him; and where compensation is claimed 

from or proceedings are taken against the principal, then, in the 
application of this Act, references to the principal shall be substituted 





for references to the employer, except that the amount of compensation 
shall be calculated with reference to the earnings of the workman under 
the employer by whom he is immediately employed . . . ’’ Section 6 (2) 
provides : ‘‘ Where the principal is liable to pay compensation under 
this section, he shall be entitled to be indemnified by any person who 
would have been liable to pay compensation to the workman 
independently of this section.”’ The workman recovered compensation 
from the applicants, who then proceeded under s. 6 (2) of the Workmen’s 
Compensation Act, 1925, in order to recover from the respondents the 
amount of compensation which they had paid to the workman, and 
sought a declaration of liability. The learned deputy county court judge 
found that the applicants were “ principals’’ and the respondents ‘ con- 
tractors ’’ within the meaning of s. 6 of the Act. He further held that, 
in the imperfect provision of guards to the scaffolding and failure to 
fix the structure firmly the applicants were guilty of a breach of the 
Building Regulations, 1926, reg. 13, made under the Factory and 
Workshop Act, 1901, and also that the applicants were negligent in 
that they provided defective scaffolding. He came to the conclusion, 
however, that the respondents were also guilty of negligence, and 
although the breach of statutory duty vr common law negligence of 
the applicants would have prevented them from recovering under s. 6, 
the respondents’ negligence prevented them from relying on the 
negligence of the applicants. The learned deputy county court judge 
therefore held that the applicants were entitled to their indemnity. 
The respondents appealed. 

Stesser, L.J., said that he had come to the conclusion that the 
appeal failed, but for reasons quite other than those which were stated 
by the deputy county court judge in his judgment. The words of 
s. 6 (2) were absolutely clear and unambiguous. The principal was 
liable by reason of subs. (1), and, whether the accident arising out of 
and in the course of the employment which created the liability to 
pay the compensation was caused by the negligence of the employer, 
by the negligence of the workman, by an accident, by an act of God, 
or by any other means, the liability to pay compensation was exactly 
the same. Independently of this section the respondents would have 
been liable to pay compensation to the workman, and therefore the 
principal was entitled to be indemnified. The provision amounted to 
this, that though the workman was given recourse both to the employer 
and to somebody else who was not the employer, at his option, if that 
other person satisfied the conditions of subs. (1), the employer, if that 
other person sought indemnity, was no worse off than any other 
employer who was liable to a workman who recovered as a result of 
injury sustained by accident in his employment. With regard to the 
observations by Bigham, J., in Greenwood, Lid. v. Hawkings, 23 T.L.R. 72, 
an accident indemnity case under the Workmen’s Compensation Act, 
1897, if those observations dealt with similar language to that in s. 6 
of the 1925 Act they were obiter, since the judge decided that the 
plaintiffs were not negligent. His lordship referred to the statement 
by Lord Kinnear in Topping v. Rhind (1904), 6 F. (Ct. of Sess.) 666, 
at p. 675, that if a contractor had injured one of his workmen by his 
own fault he could not recover because the statute said that wherever 
an injury is caused under circumstances creating a legal liability against 
someone other than the employer, and if compensation be paid under 
this Act by the employer, the employer should be entitled to be 
indemnified by the defaulting person. He said that the reference to 
the words ‘* under circumstances creating a legal liability ’’ seemed to 
deal with words which in terms appeared in s. 30 and not in s. 6, as 
the words of s. 6 were “ the liability to pay to any Workman compensa- 
tion.”” Cory & Son, Lid. v. France Fenwick & Co., Ltd. {1911} 1 K.B. 114, 
also dealt with s. 30 and not with s. 6, and did not apply. He thought 
that this was one of the few occasions where he regretfully came to the 
conclusion that the note to be found in “ Willis’s  Workmen’s 
Compensation,”’ 32nd ed., could not be relied on. It stated at p. 220: 
‘** The contractor from whom indemnity is claimed by the principal 
can successfully resist the claim on the ground that the accident was 
due to the fault of the principal, for example his negligence, or that 
of his workmen.’ The appeal failed, but in his lordship’s view the 
absence or presence of negligence made no difference to the unqualified 
operation of s. 6 (1) and (2). 

Scort, L.J., said that the object of the section was to ensure that a 
workman in certain cases should be protected against the risk of his 
employer being financially weak, and, therefore, perhaps unable fully 
to discharge his obligation to pay compensation under the Act. 
Subsection (3) provided: ‘* Nothing in this section shall be construed 
as preventing a workman recovering compensation under this Act from 
the contractor instead of the principal.’ There was no reference in 
the section to any common law liability and he could see no justification 
for reading into subs. (2) anything whatever to do with negligence. 
His lordship agreed with the judgment of Slesser, L.J. 

Luxmoorg, L.J., also agreed. 

CounseL: F. A. Sellers, K.C., and Gilbert Dare ; J. F. F. Platts Mills. 

Souicirors : Walter O. Stein ; Hewitt, Woolacott & Chowns. 

[Reported by MAURICE SHARE, Esq., Barrister-at-Law.] 
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HIGH COURT—CHANCERY DIVISION. 


Re Baring’s Settlement Trusts; Baring Brothers & Co., Ltd. 
v. Liddell. 


Morton, J. 9th May, 1940. 


Settlement—Protective trusts—Writ of sequestration— Whether life interest 
forfeited. 


By a settlement dated the 29th June, 1921, and a confirmatory deed 
certain funds were held by the plaintiffs upon trust to pay the income 
thereof to The Hon. Calypso Liddell (hereinafter called ‘‘ the wife ’’) 
during her life until “she shall become bankrupt or shall assign or 
charge . .. the said income... or until some other act or event 
shall happen . .. whereby the said income or any part thereof if 
belonging absolutely to the wife would become vested in or payable to 
or charged in favour of some other person...” After the deter- 
mination of the interest of the wife during her life, discretionary trusts 
were declared for the benefit of the wife, her husband and children. 
In 1935 the wife’s husband began an action against her with the object 
of making their four children wards of court. The wife was then in 
the United States of America with the children, and by an order dated 
the 25th September, 1935, she was ordered by a named day to bring the 
children within the jurisdiction. She did not comply with this order 
and, on the 27th November, 1935, a writ of sequestration was issued 
whereby four persons named as sequestrators were empowered to take 
possession of the wife’s real and personal estate until she should by 
bringing the children within the jurisdiction clear her contempt and 
the court should make order to the contrary. On the 26th February, 
1936, the sequestrators gave to the plaintiffs, as trustees of the settle- 
ment, notice to pay no further moneys to the wife, and on the 28th 
April they wrote requesting the trustees to pay the income to them. 
The plaintiffs in fact retained the income. The wife brought the children 
back to England in December, 1938, and on the 11th May, 1939, the 
writ of sequestration was dissolved. By this summons the plaintiffs 
asked whether the life interest of the wife was determined by the writ 
of sequestration or by any act of the sequestrators done thereunder. 

Morton, J, said he would confine his decision to the question 
whether the life interest was determined by the notice of the 28th 
April, 1936. It was contended that on that day an event happened 
whereby the income of the settled property, if belonging absolutely to 
the wife, would have become payable to some other persons, namely, 
the sequestrators, and that a forfeiture had therefore occurred. It was 
sufficient to cause a forfeiture if she was deprived of the actual enjoyment 
of the income so that she would no longer use it for her own purposes. 
Counsel for the wife had referred, inter alia, to In re Sartoris [1892] 
1 Ch. 11; In re Tancred [1903] 1 Ch. 715; In re Swannell (1909), 
101 L.T. 76; In re Laye [1913] 1 Ch. 298; 57 Sou. J. 284; In re 
Marshall [1920] 1 Ch. 284 ; 64 Sou. J. 241; In re Salting [1932] 2 Ch. 57; 
76 Sox. J. 344. It was possible to read the words “* payable to some 
other person ”’ literally, but on a true construction of the clause the 
intention was that there should be a continuous benefit for the wife 
and that either she should be in a position to have the income or that 
the discretionary trusts should arise. In the events which had happened 
the life interest had determined. 

CounsEL: J. Pennycuick ; Sir William Jowitt, K.C., and W. Waite ; 
J. H. Stamp. 

Soricirors : Freshfields, Lecse & Munns; Gordon, Dadds & Vo. ; 
W. C. Crocker. 

{Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


In re Corporate Equitable Property Society, Ltd. ; 
Gardam v. The Society and Others. 
Bennett, J. 10th May, 1940. 


Emergency Powers—Debentureholder’s trust deed— Motion to carry trusts 
of deed into execution—W hether leave required —The Courts (Emergency 
Powers) Act, 1939 (2 & 3 Geo. 6, c. 67), 8. 1, subs. (2) (b). 


A debenture stockholder’s trust deed contained a charge on the 
property of a society registered under the Industrial and Provident 
Societies Acts, 1893 to 1928. A debenture stock-holder, in a debenture- 
holders’ action, moved, on behalf of himself and all other debenture 
stock-holders entitled to the benefit of the deed, that the trusts of the 
deed be performed and carried into execution with the usual accounts 
and inquiries. 

Bennett, J., refused to make an order. He said the object of the 
action was to realise the property charged by the deed and to distribute 
the proceeds. The case first came before him in October, 1939, on a 
motion to appoint a receiver. He then overlooked s. 1 (2) (a) (ii) of 
the Courts (Emergency Powers) Act, 1939, and made an order for the 
appointment of a receiver. The matter now came before him for 
judgment in default of defence. No leave to institute proceedings 
under s. 1 (2) (6) had been obtained. It was suggested that these 
proceedings were not ** proceedings for foreclosure or for sale in lieu 
of foreclosure ’’ within s. 1 (2) (b) of the Act. The practice had been 
to regard debenture-holders’ actions as being “* proceedings for fore- 
closure or for sale in lieu of foreclosure,’ and to require that leave should 
be obtained under the Act. The decision in Sadler v. Worley [1894] 





2 Ch. 170, showed that there was no reason why, in a properly constituted 
suit, the debenture stockholders and their trustees should not obtain 
a decree for foreclosure. That being so, the proceedings came within 
s. 1 (2) (b) and leave under the Act was necessary. 
CounseL: A. F. M. Berkeley, for the debenture stockholder. 
Soxricirors : Warren & Warren. 
[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


HIGH COURT—KINGS BENCH DIVISION. 
Imperial Smelting Corporation, Ltd. v. Joseph Constantine 
Steamship Line, Ltd. : the ‘‘ Kingswood.’’ 
Atkinson, J. Ist March, 1940. 


Shipping—Charterparty—Frustration by explosion on 
unknown—Charterers to prove that shipowners negligent. 


vessel—Cause 


Special case stated by an arbitrator. 

By a charterparty made in August, 1936, it was agreed that the 
shipowners should have a certain vessel ready at one of named ports 
by a certain date to load a cargo for the shipowners. An explosion in 
a boiler having made it impossible to load, the shipowners communicated 
that fact to the charterers, who, alleging that the shipowners had 
abandoned the voyage and repudiated the contract, claimed damages. 
At the hearing before the arbitrator the charterers admitted that the 
delay caused by the damage to the vessel was such as to frustrate the 
commercial object of the adventure. The arbitrator held, subject to 
the opinion of the court, that the charterers were entitled to damages 
for non-performance of the contract. (Cur. adv. vult.) 

Atkinson, J., said that the question was whether the onus was on 
the shipowners to show that the impossibility of performance was not 
due to any negligence on their part, or whether the charterers must 
prove that it was due to negligence by the shipowners. In Maritime 
National Fish, Lid. v. Ocean Trawlers, Ltd. [1935] A.C., at p. 530, it 
was stated that the essence of frustration was that it must not be due 
to the act or election of the party. By s. 502 of the Merchant Shipping 
Act, 1894, the burden of proof that damage which had occurred was 
not due to his negligence was expressly laid on the shipowner, and by 
s. 7 of the Sale of Goods Act, 1893, a contract to sell was avoided if 
the goods perished before the risk passed to the buyer, if the loss of 
the goods was not due to any fault of either party. Those, however, 
were matters expressly dealt with by statute, and here it was necessary 
to consider the ordinary law of negligence, for there was no reason to 
make the implied term on which the doctrine of frustration was founded 
exclude the ordinary rules of proof in cases of negligence. The burden 
of proof lay on him who insisted on the affirmative (Abrath v. North 
Eastern Rly. Co., 11 Q.B.D., at pp. 447 and 456). Here the charterers 
showed that the ship did not arrive, and the shipowners showed that 
that was owing to something which had rendered it impossible. The 
rules established by the cases appeared to be that (1) if the accident 
were such as to raise a presumption of negligence, the onus of showing 
that there was no negligence was on the shipowner ; (2) if the accident 
raised no presumption of negligence, it was for the charterers to prove 
negligence ; and (3) if what happened was equally consistent with 
negligence and with the absence of negligence, the claim must fail 
(Wakelin v. L. and S.W.R. Co., 12 App. Cas. 45). Of the findings of 
the umpire the worst from the point of view of the shipowners was 
the finding that if a certain ‘theory as to the cause of the explosion 
were correct, negligence on their part might have caused or contributed 
to it. But the umpire expressly found that in his view the real cause 
of the accident had not been ascertained, and it was impossible to say 
that the frustration had been due to the act of the shipowners. The 
basis of the doctrine of frustration was the implied term, and it was 
impossible to suppose that the shipowners would have agreed to a 
term depriving them of the right to rely on frustration unless they 
could show affirmatively that it could not by any possibility have been 
due to their negligence. The claim of the charterers, therefore, must 
fail. As to the further defence of the exceptions clause, * accidents of 
navigation ’’ were accidents while the ship was actually under way 
(Svenssons T'ravaruaktiebolag v. Cliffe Steamship Co. [1932] 1 K.B., 
at p. 500). And he was satisfied that, even if the Australian Sea 
Carriage of Goods Act, 1924, applied before the voyage began, the 
provisions relied on only applied to goods. 

CounsEL: Sir Robert Aske, K.C., and Devlin ; 
Charles Stevenson. 

Soticrtors : Holman, Fenwick & Willan ; Parker, Garrett & Co. 

{Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Pilcher, K.C., and 








Obituary. 
Mr. J. B. GARNER. 

Mr. James Brooke Garner, solicitor, and sole surviving 
partner in the firm of Messrs. Gardner, Son, Garner & Reynard, 
solicitors, of 2, Booth Street, Manchester, died on Wednesday, 
29th May, at the age of sixty-five. Mr. Garner was admitted 
a solicitor in 1900. 
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Mr. B. R. HEATON. 

Mr. Beresford Rimington Heaton, solicitor, formerly of 
8, New Square, Lincoln’s Inn, W.C.2, died on Tuesday, 
4th June, at the age of seventy-six. Mr. Heaton was admitted 
a solicitor in 1889. 

Mr. W. J. NICHOLS. 

Mr. William James Nichols, solicitor, late of 6, Warwick 
Court, Holborn, W.C.1, died on Saturday, Ist June, at the 
age of eighty-one. Mr. Nichols was admitted a solicitor 
in 1884. 





On Active Service. 
Caprain M. R. C. OVERTON, R.A. 

Captain Marcus Reginald Cholmely Overton, R.A., barrister- 
at-law, died whilst on active service this month, at the age 
of thirty-nine. Captain Overton was called to the Bar by 
Lincoln’s Inn in 1924. 

Caprain C. H. S. PRESTON. 

We regret to announce the death in action in Flanders of 
Captain Cecil Herbert Sansome Preston, Coldstream Guards, of 
Lincoln’s Inn, barrister-at-law. Captain Preston was the 


son of the late Mr. H. S. Preston, K.C., and Mrs. Preston, of 


Wendover House, Beaconsfield, and was educated at Eton 
and New College, Oxford, where he obtained a first-class 
in the Honour School of Jurisprudence, and was called to 
the Bar in 1933. He was appointed last year one of the 
examiners in Real Property and Conveyancing for the Council 
of Legal Education. Two works of which he was the joint 
author were recently published, and have been well received, 
** Restrictive Covenants affecting Freehold Land,’ and 
** Limitation of Actions.’’ Of his various minor miscellaneous 
publications, the last was his article called ‘‘ Covenants to 
Maintain Fences,” in our issue of 11th May, 1940. Those who 
knew him mourn a trusted, courteous and witty friend ; 
the profession has lost much in being deprived of the future 
works on which he would have employed his energy and 
talent. 








Rules and Orders. 


S.R. & O., 1940, No. 827. 
SOLICITOR, ENGLAND. 


{EGULATIONS, DATED May 25, 1940, MADE BY THE Boarp-or Epuca- 
TION UNDER SECTION 28 OF THE Souicirors Act, 1932 (22 & 23 
Geo. 5. c. 37), AS AMENDED BY SECTION 6 OF THE SOLICITORS 
Act, 1936 (26 Geo. 5 & L Epw. 8. c. 35), WITH REFERENCE TO 
EXAMINATIONS EXEMPTING PERSONS PROPOSING TO BECOME 
SOLICITORS FROM THE PRELIMINARY EXAMINATION UNDER THE 
Soxicrrors Act, 1932. 

1. Subject to the provisions of section 6 (3) of the Solicitors Act, 1936, 
and these Regulations, the examinations mentioned in the Schedule 
hereto shall be examinations the passing of which exempts from the 
Preliminary Examination under the Solicitors Act, 1932. 

2. A person shall not be exempted by reason that he has passed 
any examination mentioned in Part I of the Schedule hereto unless 
he has obtained a pass with credit in Latin, in English Language, and 
in three other subjects selected from the following groups of subjects, 
namely :-— 

(i) English Subjects. 
(ii) Languages (other than English). 
(iii) Science and Mathematics. 

3. These Regulations shall come into force on the date thereof, and 
the Regulations dated the 20th December, 1937*, are hereby rescinded, 
but not so as to alfect any exemption obtained before the date of the 
Regulations hereby made. 

Sch-dule. 
Part I, 

The School Certificate Examination of the Oxford and Cambridge 
Schools Examination Board. 

The School Certificate Examination of the Oxfor 
Examinations. 

The School Certificate 
Examinations Syndicate. 

The School Certificate Examination of the University of Bristol. 

The School Certificate Examination of the University of Durham. 

The General School Examination of the University of London. 

The School Certificate Examination of the Northern Universities 
Joint Matriculation Board. 

The School Certificate Examination of the Central Welsh Board. 

Part II. 
ixamination of the Oxford and Cambridge 


Delegac of Local 


Examination of the Cambridge Local 


The Higher Certificate 


Schools Examination Board. 

The Higher School Certificate Examination of the Oxford Delegacy of 
Local Examinations. 
; *5. KR. & OU. 1937 (No. 1175), p. 2154, 








The Higher School Certificate Examination of the Cambridge Local 
Examinations Syndicate. 
The Higher School Certificate Examination of the University of 
Bristol. 
The Higher Certificate Examination of the University of Durham. 
The Higher School Examination of the University of London. 
The Higher School Certificate Examination of the Northern 
Jniversities Joint Matriculation Board. 
The Higher Certificate Examination of the Central Welsh Board. 
| concur. 
Simon, C, 
I concur. 
Hewart, C.J. 


~ 


Given under the Official Seal of the Board of Education this 
25th day of May, 1940. 
(L.s.) M.G. Holmes, 


Secretary to the Board of Education. 








War Legislation. 


(Supplementary List, in alphabetical order, to those published week by 
week in Tue Soxicrrors’ JouRNAL, from the 16th September, 1939, to 
the 8th June, 1940.) 


Royat ASSENT. 
The following Bills received the Royal Assent on the 13th June: 
Agricu'tural Wages Regulations (Scotland). 
Evidence and Powers of Attorney. 
National Service (Channel Islands). 
Post Office and Telegraph. 
Superannuation Schemes (War Service). 


PROGRESS OF BILLS. 
HovusE OF LORDS. 

Confirmation of Executors (War Service) (Scotland) Bill | H.L.]. 

Read First Time. [6th June, 
Courts (Emergency Powers) Amendment Bill | H.L.]- 

Passed through Committee. 
Indian and Colonial Divorce Jurisdiction Bill |H.L. |. 

Read Second Time. [1th June. 
Law Reform (Miscellaneous Provisions) (Scotland) Bill |H.L.|]. 

Read First Time. [11th June. 
Middlesex Deeds Bill | H.L.]. 

Read Second Time. 
Solicitors Bill [H.L.}. 

Read First Time. 


[llth June. 


[4th June. 
{30th April. 


HOUSE OF COMMONS. 
Colonial Development and Welfare Bill | H.C. ]. 
Read Third Time. 
Finance Bill [H.C.}. 
Passed through Committee. 
Marriage (Scotland) Emergency Provisions Bill [H.L. |e. 
Read Second Time. 
Purchase Tax Bill [H.C.]. 
Read First Time. 
Remission of Rates (London) Bill [H.C.}. 
Read Second Time. 
War Charities Bill [H.L.]. ' 
Read Second Time [11th June 
Workmen’s Compensation (Supplementary Allowances) Bill [H.C.}. 
Read Second Time. [30th April. 


[Lith June. 
[6th June. 
[llth June. 
[Ist May. 


{Lith June. 


STATUTORY RULES AND ORDERS. 


Nos. 745 and 746. Access to Mountains, England and Wales. Schedule 

of Fees, and Regulations. 
Aliens (No. 3) Order, June 4. 
Aliens (Protected Areas) (No. 4) Order, June 2. 
Customs. The Export of Goods (Control) (No. 15) Order, 
June 7. 

Nos. 837, 871 and 889. Customs. The Import Duties (Exemptions) 
(Nos. 4, 5 and 6) Orders. 

Customs. The Import of Goods (Control) Order, June 4. 

Emergency Powers (Defence). Order, June 4, adding 
Regulations 48 to, and amending Regulations 18, 39 and 
47a of, the Defence (General) Regulations, 1939. 

Nos. 892 and 893. Emergency Powers (Defence). Draft Order, June 7, 
adding Regulation 3c to, and amending Regulation 58 
of, the Defence (Finance) Regulations, 1939, also (Isle of 
Man), 1939. 

Nos. 906 and 907. Emergency Powers (Defence). Orders, June 4 and 7, 
adding Regulations 18Ba, 298 and 58B to, and amending 
Regulations 7, 54c, 55, 58a, 59 and 60 of, the Defence 
(General) Regulations, 1939. 


No. 890. 
No. 869. 
No. 910. 


No. 873. 
No. 881. 





THE SOLICITORS’ JOURNAL. 


June 15, 1940 








Emergency Powers (Defence). Order, June 4, amending 
the Defence (Agriculture and Fisheries) Regulations, 1939. 

Emergency Powers (Defence). Order, June 5, amending 
the Bacon (Prices) Order, 1940. 

Emergency Powers (Defence). The Bread (Prohibition of 
Exchange) Order, June 3. 
Emergency Powers (Defence). 

Order, May 30. 

Emergency Powers (Defence). 
tions Order (No. 3), May 31. 

Emergency Powers (Defence). Explosives, Ammunition and 
Firearms. The Explosives, etc. (Specified Area) (No. 2) 
Order, June 6. 

Emergency Powers (Defence). The Defence (Finance) 
(Export of Goods) (No. 1) Order, June 7. 

Emergency Powers (Defence). The Compound and Mixed 
Feeding Stuffs (Control) Order, June 1. 

Emergency Powers (Defence). Order, June 4, amending 
the Flour (Prices) Order, 1940. 

Emergency Powers (Defence). General Licence, June 3, 
under the Food Control Committees (Local Distribution) 
Order, 1939. 

Emergency Powers (Defence). Food. 
Rationing Order, 1939, dated June 5. 

Emergency Powers (Defence). Food. Order, June 6, 
amending the Directions, January 6, 1940, under the 
Rationing Order, 1939. 

Emergency Powers (Defence). 
Order, June 5. 

Emergency Powers (Defence). 
(Control) Order, June 6. 

Emergency Powers (Defence). 
Order, June 5. 

Nos. 850 and 851. Emergency Powers (Defence). The Control of 
Paper (Nos. 14 and 16) Orders, Direction No. 1, May 30. 
Emergency Powers (Defence). The Defence (Finance) 

(Restriction of Payments) (No. 1) Order, June 7. 

Emergency Powers (Defence). The Rats Order, June 3. 

Emergency Powers (Defence). Order, June 4, amending 
Regulation 3 of the Defence (Savings Banks) Regulations, 
1939. 

Emergency Powers (Defence). The Limitation of Supplies 
(Miscellaneous) Order, June 6. 
Emergency Powers (Defence). 

(Inspection) Order, May 30. 

Emergency Powers (Defence). The Undertakings (Restriction 
on Engagement) Order, June 5. . 

Land Drainage Grants (Postponement of Prescribed Date) 
Order, April 11. 

No. 859/S. 35. Marriage (Scotland) Act, 1939 (Commencement) Order, 

May 29. 
No. 867/S. 37. Marriage, Scotland. The Marriage (Duties of Registrars) 
Regulations (Scotland), June 1. 

No. 909 /S. 38. Maternity Nurses (Certifying Hospitals and Institu- 
tions) Order (Scotland), June 3. 

National Health Insurance (Arrears) Amendment Regulations, 
May 21. 

No. 860/S. 36. Police (Scotland) Act, 1857 (Zetland). Order, May 29. 

No. 879. Prices of Goods (Permitted Prices) (No. 2) Order, June 4. 

No. 862. Safeguarding of Industries (Exemption) No 8 Order, June 4 

(Are-lamp carbons). 

No. 858/S. 34. Special Constables (Scotland). Order, May 29. 

No. 883. Trading with the Enemy (Custodian) (Amendment) (Channel 

Islands) Order, June 5. 


The Camping (Restrictions) 


The Control of Communica- 


No. 894. 
No. 864. 
No. 880. 


No. 876. 


No. 897. Directions under the 


No. 903. 


The Cultivation of Lands 
The Machinery and Plant 


The Margarine (Pre-packing) 


No. 874. 


No. 891. The Undertakings 


No. 877. 


No. 82v. 


No. 839. 


NON-PARLIAMENTARY PUBLICATIONS. 
STATIONERY OFFICE, 
List of Emergency Acts and Statutory Rules and Orders, 1940. Revised 
to May 31. (Includes Supplements 6 to 20.) 
Copies of the above Bills, S.R. & O.’s, etc., can be obtained through 
The Solicitors’ Law Stationery Society, Ltd., 22, Chancery Lane, 
London, W.C.2, and Branches. 








Legal Notes and News. 
Honours and Appointments. 


The following appointments and promotions have been announced 
by the Colonial Legal Service :— 

Mr. C. D. Harsorp to be Magistrate, Gold Coast ; Mr. W. H. HuRLEY 
to be Magistrate, Nigeria; Mr. W. G. Avcock, Assistant Land Officer, 
Tanganyika Territory, to be Lands Officer and Registrar-General, 
Nyasaland; Mr. L. R. ANDREWEs, Official Receiver, to be Registrar of 
the Supreme Court, Hong Kong; Mr. C. G. Lanairy, Puisne Judge, 
British Guiana, to be Chief Justice, Trinidad Honduras; MEHMET 
Ha.ip Bey, District Judge, to be Puisne Judge of the Supreme Court, 
Cyprus; Mr. M. R. F. Rogers, Magistrate, to be Police Magistrate, 
Nigeria. 





Court Papers. 
SUPREME COURT OF JUDICATURE. 


Rota OF REGISTRARS IN ATTENDANCE ON 


EMERGENCY ApPEAL Court Mr. Justice 
Date. Rota. No. I. FARWELL. 
Mr. Mr. Mr. 
June 17 Jones Ritchie Reader 
» 18 Ritchie Blaker Andrews 
5 Blaker More Jones 
5, 20 More Reader Ritchie 
ae Reader Andrews Blaker 
» 22 #£zAndrews Jones More 
Groupe A. Grovur B. 
Mr. Justice Mr. Justice Mr. Justice Mr. Justice 
BENNETT. SIMONDS. CROSSMAN. Morton. 
Non- Witness. Non- Witness. 
Witness. Witness. 
Mr. Mr. Mr. Mr. 
June 17 Blaker Jones Andrews More 
5, 18 More Ritchie Jones Reader 
19 Reader Blaker Ritchie Andrews 
» 20 Andrews More Blaker Jones 
» 21 Jones Reader More Ritchie 
» 22 Ritchie Andrews Reader Blaker 








Stock Exchange Prices of certain Trustee Securities. 


Bank Rate (26th October, 1939) 2%. Next London Stock Exchange Settlement, 
Thursday, 27th June, 1940. 






a ae rei Middle | t Approxi- 

Div. Price Flat mate Yield 

Months. 12 June Interest with 
1940. Yield. | redemption. 

ENGLISH GOVERNMENT SECURITIES. [ £ s.d, ca & 
Consols 4°, 1957 or after 4 - FA 108} 313 9 3.69 
Consols 24% a oF = JAJO 72h 3.9 «0 -- 
War Loan 3% 1955-59 .. is > AO 994 3.0 4 30 8 
War Loan 33% 1952 or after .. a JD 995 $10 7 _ 
Funding 4°, Loan 1960-90 ba a MN 110 312 9 3623 
Funding 3% Loan 1959-69 x > AO 964 $2 2 $39 
Funding 23% Loan 1952-57... ne JD = 955 217 7 3% 1411 
Funding 25% Loan 1956-61... os AO 90 215 7 33 2 
Victory 4% Loan Average life 21 years Ms 109 313 5 3.710 
Conversion 5°, Loan 1944-64 - MN 108} 412 4 291 
Conversion 33°, Loan 1961 or after... AO 995 310 4 == 
Conversion 3% Loan 1948-53... oa MS 100} 219 6 oi 7 
Conversion 24°; Loan 1944-49 es AO 97; 211 5 217 1 
National Defence Loan 3°, 1954-58 .. JJ 99}xd 3.0 4 3.0 8 
Local Loans 3°, Stock 1912 or after JAIO 85 310 7 — 
Bank Stock af - - rT AO 325 313 10 -- 
Guaranteed 3°, Stock (Irish Land Acts) 

1939 or after .. #2 ie es JJ, 84 311 0 — 
India 4$% 1950-55 a oe o* MN 108 43 4 310 9 
India 34%, 1931 or after JAJO 9245 315 8 -- 
India 3°, 1948 or after .. = » JAIO 80 315 0 -- 
Sudan 4}% 1939-73 Average life 27 years FA 107 ee | 41 3 
Sudan 4% 1974 Red. in part after 1950 MN 105 316 2 3 8 1 
Tanganyika 4° Guaranteed 1951-71 .. FA 106 315 6 3.6 9 
Lon. Elec. T. F. Corpn. 25% 1950-55 .. FA 91 21411 34 7 
COLONIAL SECURITIES. 

* Australia (Commonwealth) 4°, 1955-70 JJ = 100 40 0 40 0 
Australia (Commonwealth) 3}° 1964-74 JJ 88 3.13 10 317 10 
Australia (Commonwealth) 3% 1955-58 AO 86} 39 4 41 6 
*Canada 4% 1953-58 =... o. oe MS 108} 313 9 3.310 
New South Wales 34°, 1930-50 JJ 95 313 8 4 211 
New Zealand 3% 1945 .. Ka os AO 94} 33 6 45 0 
Nigeria 4° 1963 .. - os ae AO 105 316 2 3138 5 
Queensland 34°, 1950-79 <“ ~ JJ 934 31410 3.17 4 
*South Africa 34% 1953-73... - JD, 98} 311 1 Sh 7 
Victoria 35% 1929-49 .. sds ia AO 06 312 11 4 5 
CORPORATION STOCKS. 

Birmingham 3° 1947 or after .. aa JJ 79} 315 6 

Croydon 3% 1940-60... e* 2° AO 914 ; 2. 7 312 1 
Leeds 3}°, 1958-62 - a0 os JJ Y4xd 3 9 2 213 1 
Liverpool 34°, Redeemable by agreement 

with holders or by purchase .. .. JAJO 935 3 14 10 _ 
London County 3°, Consolidated Stock 

after 1920 at option of Corporation .. MJSD = 80 315 0 _— 
*London County 3}°%, 1954-59 .. ‘ FA 101 39 4 8 8 2 
Manchester 3°, 1941 orafter .. ae FA 80} 314 6 —_ 
Manchester 3% 1958-63 sis “e AO 915 et Be 3 10 10 
Metropolitan Consolidated 24° 1920-49 MJSD 964 21110 218 6 
Met. Water Board 3° “* A’’ 1963-2003 AO 82} 312 9 314 5 

Do. do. 3% “ B’’ 1934-2003 ‘e MS 84) 311 0 312 7 
Do. do. 3% “ E”’ 1953-73 wa JJ 88} 3 710 312 1 
Middlesex County Council 3% 1961-66 Ms 93 3.4 6 3.8 3 
*Middlesex County Council 44° 1950-70 MN 105} 45 4 3.15 11 
Nottingham 3° Lrredeemable .. - MN 80 315 0 —_ 
Sheffield Corporation 34° 1968 - JJ 984 311 1 311 8 
ENGLISH RAILWAY DEBENTURE AND 

PREFERENCE STOCKS. 

Great Western Rly. 4° Debenture JJ 06 43 4 — 
Great Western Kly. 44°, Debenture JJ); 1025 4 710 _ 
Great Western Rly. 5% Debenture .. JJ) 1135 48 1 _ 
Great Western Rly. 5% Rent Charge .. FA} 108 412 _ 
Great Western Rly. 5°, Cons. Guaranteed MA’ 101 419 0 - 
(ireat Western Rly. 5% Preference .. MA| 794 65 9 ante 








* Not available to Trustees over par. 
t In the case of Stocks at a premium, the yield with redemption has been calculated 
at the earliest date ; in the case of other Stocks, as at the latest date. 




















